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1. Trends and varying rules a feature of family law 
valuation

2. Instructions to a single expert in each of the Family 
Law Courts

3. The rigmarole that follows – questions, answers, 
conference, mediation, trial

4. Who else might you be? Adversarial expert witness 
with leave of the Court, shadow expert, “another 
expert”?

5. Broad discretion of the court, duty to the court, opinion 
of the judge.
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Relevant Laws for Expert 
witnesses
• Rules for expert witnesses in the Family Court and the 

Federal Circuit Court governed by:
• Family Law Rules 2004 (Cth)
• Federal Circuit Court Rules 2001 (Cth)
• Common law
• Practice directions of the Family Court and Federal Circuit Court

Significance of valuation in the 
family law context
• Valuation is the vital 2nd step in a 5 

step process for 
negotiating/assessing parties’ 
property settlement entitlements.

• The 5 steps
• Historical valuations – the value as 

at the date of cohabitation, vs that 
at realisation, separation or trial
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Significance of valuation in the 
family law context
• Jarbour 2019 – husband’s DOC 

asset rezoned resulting in increase 
in value.  How treated?  Husband’s 
springboard contribution or windfall 
as in the case of Zappacosta?

• Williams & Williams 2007 and 
Cabbell - adequate recognition of 
value of contribution when made, 
when realised, post separation 
(Zyk – lotto) or at trial?

• No coherent theory

When is a valuer appointed?

• If the parties agree to the value of 
property or assets, the court will 
accept that value.

• Valuers will be appointed where:
• The parties do not agree on the value 

of the property; and
• The parties agree that a valuer should 

be appointed; or
• The court appoints a valuer.
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Valuation – the trends

• Family Court created in 1975 and the 
Federal Circuit Court in 1999 “the Family 
Law Courts”.

• Subsequently the Court introduced a 
regime for single expert appointments to 
avoid:

• competing adversarial expert testimony 
where possible;

• Longer trials and back log of cases; and
• Unnecessary costs to parties.

• The court may allow evidence from 
other witnesses in its discretion.

• Does not apply to medical or child-
related experts/practitioners.

Instructions from parties to an 
expert
• Engaged under Part 15.5 of the Family Law Rules as a “single 

expert witness” or Part 15 of the Federal Circuit Rules as a ‘court 
expert’.

• Be conscious of what set of Rules you have been instructed 
pursuant to – terminology and evidentiary requirements slightly 
different.

• Where FCCR silent, the FLR apply.
• May be a single expert appointed by one party or by both.  

Instructions generally joint for property valuations at first instance.
• Decline any work you are not qualified for or will not be available to 

be cross-examined on – Isaacson 2019
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Rule 15.42 of the Family Law 
Rules
• The purpose of Part 15.5 is to:

• (a) ensure parties obtain expert evidence only 
in relation to a significant issue in dispute

• (b) restrict expert evidence to that which is 
necessary to resolve or determine a case

• (c) ensure that, if practicable and without 
compromising the interests of justice, expert 
evidence is given by a single expert witness

• (d) avoid unnecessary costs caused by the 
appointment of more than one expert witness

• (e) enable a party to adduce evidence from 
another expert witness, if in the interests of 
justice.

No such object provision in the FCCR 
but similar principles.

Investigation ConferenceClarificationReportAppointment

Single Expert Witness Process
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Single Expert Witness

• Single expert may be appointed by:
• The parties (or one of them)
• The court 

• If both parties are the instructors, they are equally liable to 
remunerate the single expert witness (unless agreed or 
ordered otherwise).

• Single expert witness does not need to commence work until 
they have been paid or secured by the parties.

Appointment

Your instructions

• Clarify your role – are you a jointly instructed expert or engaged by 
one party only?  Address your report correctly – watch out for 1 
party or their lawyer or their family …

• Burge v Burge 2015 – “There has been, unfortunately, a variety of 
errors attending both the instructions to Mr B as the expert and as 
it seems to me the opinions he expressed in his report.  Second, it 
would seem that Mr B was unaware until yesterday that he had in 
fact been appointed the single expert witness under an earlier 
order.”

• Are you the single expert, the shadow expert, an additional or 
adversarial expert about the same or similar issue?

Be bold
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Avoiding basic complaints

• If not instructed confirm what is the event you are working towards 
– mediation, interim hearing, arbitration, trial.

• Set a realistic deadline for the release of your report and be clear 
about what is required of the parties in terms of access, 
documents etc and by when.

• Request further information/documentation and directly raise any 
important issues outside your expertise.  Resist any obfuscation 
which may be for forensic advantage. Eg lease negotiation.

• Deadline must enable time for questions and answers.
• Last minute delivery can trigger adjournment and costs.

The early phase

How to communicate with the 
parties
• You are entitled to an agreed set of facts or if no agreement, 

the 2 competing versions Rule 15.54.
• Even if you are the jointly appointed single expert, you may 

receive questions and additional information from one party 
alone provided the other is copied in.

• If you speak with one party, tell the other party (in writing 
preferably) and give the other party the opportunity to 
respond or speak to you.

• If you have feelings for a party, their lawyer etc …..the 
consequences.  Check when your retainer is complete.
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Single Expert Witness

• Single expert witness may seek procedural orders from the 
Court to clarify what their functions are (Rule 15.60 Family 
Law Rules 2004)

• Single expert witness values the property in accordance with 
the Valuation and Property Standards of the Australian 
Property Institute

• Only the reports of single expert witnesses may be relied on 
as of right in the Family Law Courts.  The permission of the 
Court is required for all others under R 15.51.

Investigation

Single Expert Witness

• Single expert witness must prepare a written report
• The report must:

• Be addressed to the instructing party or parties (their lawyers) 
• Include a summary of the instructions it received from the instructing 

parties
• Include any documents used in preparing the report.

• The written report must be verified by an affidavit.  Note to self –
do not retire prematurely.

• The single expert witness must distribute the report to:
• Each of the parties (if appointed by a party)
• The Registry Manager (if appointed by the Court)

Report
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Report of Single Expert Witness
Contents of the Report

• The report must contain:
• The qualifications of the valuer
• A summary of the conclusion and the 

reasons for the conclusions reached
• The methodology used (testing, 

experiments or investigations)
• The literature, materials and relevant 

facts and assumptions used
• If necessary, a disclosure that:

• A particular question or issue falls outside their 
expertise

• The report may be incomplete or inaccurate
• Their opinion is not a conclusive opinion and more 

research would need to be conducted

Some common complaints

• Specify rather than masking any 
assumptions you make and during your 
investigation phase, have sourced empirical 
data to support them.

• Explain why those assumptions are relevant 
to your ultimate conclusion.

• Examples: market salary, liabilities in the 
balance sheet, no square metreage 
calculations, no comparative sales, look 
behind lease – may not be arms length 
parties.

• If something seems striking to you factually 
or your own conclusion is striking, be sure to 
highlight or explain it – eg $3M to $8M.
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Report of Single Expert Witness
Affidavit – you have sworn to your duty
Rule 15.62
(2) The affidavit verifying the expert’s report must state the 
following:

'I have made all the inquiries I believe are necessary and 
appropriate and to my knowledge there have not been any 
relevant matters omitted from this report, except as otherwise 
specifically stated in this report.
I believe that the facts within my knowledge that have been 
stated in this report are true.
The opinions I have expressed in this report are independent 
and impartial.
I have read and understand Divisions 15.5.4, 15.5.5 and 15.5.6 
of the Family Law Rules 2004 and have used my best 
endeavours to comply with them.
I have complied with the requirements of the following 
professional codes of conduct or protocol, being [state the 
name of the code or protocol].
I understand my duty to the court and I have complied with it 
and will continue to do so.'.

Duty to the court – Rule 15.59

• Prevails over the obligations to the 
instructor and payer

• To give an objective, unbiased, 
independent and impartial opinion on 
matters within the expert’s knowledge 
and capability.

• Not to withhold agreement in a 
conference on your instructions

• Consider all material facts even those 
which detract from your opinion (good 
Centrelink test)

• Notify of any change of opinion asap
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Report of Single Expert Witness
Consequences of failing to comply – Rule 15.64

• Require the expert to come to court
• Court may refuse to allow the report or 

any answers
• Report is allowed but non-compliance is 

taken into account when considering the 
weight it is given

• Proceedings are stayed or time limits 
abridged or extended

• Costs orders +
• Very unhappy referrers/clients
• Sale of assets
• Humiliation

Single Expert Witness
Clarification of report

• After the report of the single expert 
witness has been distributed to the 
parties, they may wish to clarify 
findings or ask questions

• Parties can:
• Ask written questions to the single 

expert witness; or
• Attend a conference with the single 

expert witness
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Single Expert Witness in the 
Family Court – Rule 15.65
• Time limits for asking questions:

• Within 21 days of receipt (if no 
conference is to be held)

• Within 7 days (if a conference is to be 
held)

• Conference:
• 21 days after receiving the report

• Answer out of time – how to handle.

Written Questions

• Party may ask a question to the 
single expert witness:

• In writing
• For the purpose of clarifying the report;
• Questions cannot be vexatious, 

oppressive or require the single expert 
witness to undertake an unreasonable 
amount of work + put only once (asker 
pays)

• If a party asks a question, they 
must give a copy to the other party 
– R15.65(3)
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Response to written questions

• Must respond within 21 days of 
receiving the question

• The answer must be in writing
• The answer must:

• Answer the substance of the question; 
or

• Object to answering the question
• The answers to the question:

• Must be attached to their affidavit; and
• Are taken to be part of their report

Single Expert Witness
Conference

• Parties may agree within 21 days 
of receiving the report to hold a 
conference

• The parties must agree on the 
arrangements

• The parties must advise the expert 
witness on those arrangements

• At the conference, parties cannot 
interrogate the expert witness

• The costs of the conference are to 
paid by the parties



24/06/2019

14

Summary of Framework for Single 
Expert Witnesses

Single expert witness is 
appointed by:
• The parties;
• The court

Single expert witness 
produces their report

Party can ask written 
questions to single expert 
witness:
• Within 7 days of a conference;
• Within 21 days if there is no 

conference

Single expert witness 
responds to questions in 

writing
Parties agree to hold a 

conference

Single expert witness and 
parties attend the 

conference

Single Expert Witness

What if a party is still dissatisfied with 
the valuation of an asset?

An application may be made to the 
Court for permission to appoint another 
expert witness under R15.49.
Application doomed in practice if you 
have not conferred and prepared the 
joint statements under 15.69.
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Adversarial Expert Witnesses

Summary of Framework for 
Adversarial Expert Witnesses

Party has asked 
questions to the expert 
witness and/or attended 

a conference

Party has legitimate 
reasons for disagreeing 

with the professional 
opinion of the single 

expert witness

Party applies to the court 
to adduce evidence from 
another expert witness

The single expert witness 
and the adversarial 

expert witness attend a 
conference

Both experts determine 
where they agree and 

disagree
Both experts prepare a 

joint report
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Adversarial Expert Witnesses

• If a single expert witness has been appointed, a party cannot 
adduce evidence from another expert witness unless they obtain 
permission from the Court R15.52

• Party must make an application to the Court and file an affidavit 
stating:

• Whether they attempted to agree with the other party to appoint a single 
expert witness and if not, why not;

• Name of the proposed adversarial expert witness;
• The issue which the adversarial expert witness will give evidence on;
• The reasons why it is necessary for their evidence; 
• The expertise, training and qualification of the adversarial expert witness

Application

Adversarial Expert Witnesses

Rule 15.49 of the Family Law Rules 2004 (Cth)
(2) The court may allow a party to tender a report or adduce evidence from 
another expert witness on the same issue if it is satisfied that:

(a) there is a substantial body of opinion contrary to any opinion given by the single 
expert witness and that the contrary opinion is or may be necessary for determining 
the issue;
(b) another expert witness knows of matters, not known to the single expert witness, 
that may be necessary for determining the issue; or
(c) there is another special reason for adducing evidence from another expert 
witness.

• Note: the word “may” gives the court discretion as to whether it allows an 
application. 

Application
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Application allowed
• Moss v Moss (for the Vessel)

• Husband’s assertion that the boat was worth 
$650K in its present state accepted by the 
judge following XE of the single expert witness 
who had used the “asking price” rather than 
“selling price

• Range of asking prices from $579,000 to 
$1,295,000

• No explanation provided for how the vessel 
was worth $700,000 if it was “fully restored 
and in immaculate condition” and no evidence 
about costs of repair et

• Consulted with “knowledgeable boat brokers”, 
but did not disclose who they were or what 
information was provided

Rule 15.49(2)(a)
Substantial body of opinion contrary to any 
opinion given by the single expert witness
Application dismissed
• Moss v Moss (for Property X)

• Both expert witnesses valued a 
property using the “direct 
comparison” method

• The adversarial expert made 
express reference in his report to 
the “summation” method but the 
judge found that these were 
fundamentally similar/identical 
approaches

Application allowed
• Lister v Lister

• Single expert witness had incorrectly 
calculated EBITDA of C Pty Ltd

• Issues with the report:
• Technical errors – multiplier and discount 

applied.
• Inadmissibility of large sections of the report.
• 2nd expert found to know matters not known 

by the single expert 

• Gemmell v Gemmell - dismissed
• Valuer was not aware of widely known 

valuation “rules of thumb” but no 
conference – husband’s application 
found to be premature and dismissed

Rule 15.49(2)(b)
Adversarial expert knows of matters that the single 
expert witness does not
Application dismissed
• Moss v Moss (for Property X)

• Both expert witnesses agreed that 
there were no comparable properties 
to Property X

• Disagreed on effect of market 
fluctuations and proximity to other 
town had on its price

• Smith v Smith
• Single expert witness did not know 

that an offer of $800,000 was made 
prior to the property being sold. 
Property not sold by trial – an offer is 
not evidence of value.  Ground not 
made out for 2nd expert.
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Rule 15.49(2)(c)

• Special in family law – facts peculiar to the case which set it 
out from the other cases Gyselman

• Dis-satisfaction is not special and may be regarded as 
“report shopping”.  Morcomb v Lennox Single expert 
appointed by agreement under Order where husband 
selected valuer from a panel of 3 who valued the property at 
$1.4M. Report not to his liking and he obtained a report for 
$1.8M. Application to adduce that report dismissed. 

• That a different report would yield a different value is not 
sufficiently special: Moss v Moss

Another special reason for adducing evidence from another expert 
witness

If report not available or similar

• Proceedings adjourned to allow a party to obtain evidence –
Ding & Ding 2017

• Gorton & Ellis 2009 – single expert may revalue the assets.
• Single expert not aware of 2 sales that would have acted as 

a benchmark for the value of the property.  Proposed 
adversarial witness suggested that the single expert revalue 
in light of the new information.  Judge said “Frankly, that 
seems to me a very good idea”.

• Parties ordered to use the question and conference 
procedures and application adjourned – Pallas v Pallas 2014

3 main alternatives



24/06/2019

19

Conference of adversarial expert 
witnesses
• The two expert witnesses must 

hold a conference the issues in 
their reports

• The conduct of the conference is 
governed by Schedule 5 of the 
Family Law Rules 2004

• Varnham 2014 “prudent for the 
parties to undertake all reasonable 
activities to ascertain whether 
agreement can be reached on the 
value of these proceedings”

Conference of adversarial expert 
witnesses
Rule 15.69
(3) At the conference, the expert witnesses must:

(a) identify the issues that are agreed and not agreed;
(b) if practicable, reach agreement on any outstanding issue;
(c) identify the reason for disagreement on any issue;
(d) identify what action (if any) may be taken to resolve any outstanding 
issues; and
(e) prepare a joint statement specifying the matters mentioned in 
paragraphs (a) to (d) and deliver a copy of the statement to each party.
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Key information to be included in an 
affidavit

2

4

3 6

5

1 Conclusion
The expert witness’ 
professional opinion on the 
value of the property

Issues with conclusion
Whether the information 
relied on was inaccurate or 
incomplete 
Issues outside expertise
Was there any issue that fell 
outside the expert’s area of 
expertise or knowledge?

Evidence
What evidence was used 
and what was the quality of 
that evidence? What were 
the facts and assumptions?
Process
What procedure did the 
valuer use to test, 
experiment or investigate the 
value of the property?
Specific information
Specific information such as 
the date time and place. 

Affidavits

• Requirements for an affidavit:
• Confined to the facts about the issue in dispute;
• Confined to admissible evidence;
• Sworn by the deponent, in the presence of a witness;
• Signed at the bottom of each page by the deponent and witness;
• Affidavit is filed after it has been sworn

Read carefully
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Affidavits

• The Court or the Registrar may 
strike out material from an affidavit 
that is:

• Inadmissible, unnecessary, irrelevant, 
prolix, scandalous or argumentative, 
embarrassing;

• Contains opinions of persons not 
qualified to give them. 

Evidence in Chief

• The evidence in chief of the expert 
witness includes:

• Their original report
• Any changes made to the report
• Written answers to questions asked by 

the parties and their responses
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Cross-Examination

• A party may cross-examine an expert witness at a hearing or trial
• They must inform the expert witness in writing at least 14 days before of 

their requirement to attend
• Consequences of cross-examination:

• Your report is largely adopted – VG.
• The Court may place little or no weight on your testimony and criticise you 

horribly Pitt v Pitt – no specialised knowledge, not imbued with that 
fundamental requirement, methodology flawed, alarming errors not saved 
by concessions made during XE – NVG at all

• (Bass v Bass) you may be accused of bias 
• The Court may change the value of the asset (Fontana v Fontana) $1.6M 

single expert valuation in volatile Sydney market – “it may well have gone 
up”, detailed and logical responses.  Judge split the difference.

• The Court may order the sale of an asset.

Any questions?
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This presentation is a general overview and is not legal advice. Cooper Grace Ward have 
the expertise to advise you on any specific questions you have in this area of law.


