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General Editor’s note

Caterina Cavallaro SYDNEY WATER CORPORATION

In-house counsel regularly face questions from their

organisations with respect to employment issues. In this

month’s edition, we focus on this important area includ-

ing:

• Issues surrounding workplace surveillance have

been growing over the past decade. Rapid changes

in technology, and the ease with which such

technology can be accessed by employers and

employees, have led to new challenges.

Trent Sebbens, Ming-Yee Ma and Cindy Lam

(Ashurst) outline the key considerations for in-house

counsel when managing surveillance in the work-

place.

• Effective performance management is used to

form decisions about performance, promotion,

remuneration and, if needed, disciplinary action

and termination of employment. Sathish Dasan

and Virgina Liu (Norman Waterhouse Lawyers)

consider the use of performance management and

effective performance management processes.

• As more and more businesses make increasing use

of contracting arrangements, it is more critical

than ever for in-house counsel to understand

what’s driving the change and the regulatory

environment. Maree Skinner (DibbsBarker) exam-

ines these changes and considers the tests to

determine whether workers are genuine indepen-

dent contractors, as well as the risks for getting

this wrong.

• There have been continued developments in the

law concerning Fair Work Act 2009 (Cth) protec-

tions. Annie Smeaton (Cooper Grace Ward

Laywers) focuses on some recent developments

in adverse actions under the Fair Work Act. The

article includes practical considerations and pro-

vides a payout and penalty update.

• Belinda Winter and Sandra Barry (Cooper Grace

Ward Lawyers) consider the issue of redundan-

cies, including examining what is a genuine redun-

dancy and providing practical tips for implementing

and communicating redundancies.

• In Govier v UnitingCare Community,1 the High

Court granted special leave for Ms Govier to

appeal to the High Court to determine whether her

ex-employer, UnitingCare, owed her a duty of care

when investigating a physical fight between her

and another employee in 2009. Michael Baldwin

and Claudia Lewin (Kott Gunning Lawyers)

provides a snapshot of this upcoming case.

In addition to employment issues, this issue also

focuses on practical legal issues:

• Maha Chaar (Norton Rose Fulbright) provides a

set of practical legal drafting tips and consider-

ations for in-house counsel.

• Graham Roberts (Cooper Grace Ward Lawyers)

examines waiver of legal professional privilege

and provides tips for in-house counsel including

looking at board minutes and meetings, partial

disclosure and voluntary disclosure.

Caterina Cavallaro

Senior Legal Counsel

Sydney Water Corporation

caterina.cavallaro@sydneywater.com.au

www.sydneywater.com.au

Footnotes
1. Govier v UnitingCare Community [2017] HCATrans 183.

inhouse counsel December 2017202



Who’s watching? Managing workplace
surveillance technologies
Trent Sebbens, Ming-Yee Ma and Cindy Lam ASHURST

Over the past decade or so, surveillance in the

workplace has been a growing issue for employers.

Rapid changes in technology, and the ease with which

such technology can be accessed by employers and

employees alike, have led to new challenges. In this

article, we outline key considerations for in house

counsel when managing surveillance in the workplace.

The regulatory framework
While there are some similarities between jurisdic-

tions, the legislation that applies to workplace surveil-

lance varies across each jurisdiction in Australia.1 While

the Australian Law Reform Commission in its June 2014

report of Serious Invasions of Privacy in the Digital Era

called for uniform national laws on surveillance devices

in the workplace, there has been no move to harmonise

the laws across jurisdictions.

New South Wales and the Australian Capital Territory

have additional legislation that governs workplace sur-

veillance requirements.2 Each of these laws contains

provisions regarding the installation, maintenance, use

and (in most cases) notification of the use of surveillance

devices, including audio, visual and tracking devices.

On a more general level, organisations should also

have regard to their obligations under the Privacy

Act 1998 (Cth), specifically the Australian Privacy

Principles, concerning the collection, use, storage and

disclosure of “personal information”, which is informa-

tion in relation to any individual who can reasonably be

identified. While there is an exception for “employee

records” under the Privacy Act, the exception is limited

and care should be taken in relying on the exception.

Workplace surveillance laws in NSW and the ACT also

have specific requirements around storage and disclo-

sure of surveillance materials.

The legislative requirements are strictest in New

South Wales, and employers with operations in multiple

jurisdictions commonly implement surveillance and con-

sent processes across the business that comply with the

New South Wales laws to ensure consistency of approach.

We consider these requirements under New South Wales

laws further below.

There is currently very sophisticated technology avail-

able which can enable an employer to retrieve informa-

tion through camera, computer and tracking surveillance.

It is important that appropriate steps are taken to ensure

that any data that is retrieved is lawfully obtained, for

reasons of statutory compliance and also so that any

information obtained can be relied upon by the employer

(for example, to take disciplinary action or in any legal

proceedings).

Overt surveillance in the workplace
As a starting point, an employer can undertake overt

surveillance of employees at work if the following

requirements are met:

• The employee has been given prior written notice

of the surveillance. The notice must specify a

number of things including the kind of surveil-

lance, how the surveillance will be carried out,

when it will start, whether it will be continuous or

intermittent, and whether it will be for a specified

time or ongoing.

• There must not be any surveillance of a change

room, toilet facility, or shower or other bathing

facility.

Depending on the type of surveillance, there are

further requirements.

Where camera surveillance is used, the cameras must

be clearly visible in the place where the surveillance is

taking place, and signs notifying people that they may be

under surveillance in that place must be clearly visible at

each entrance to that place.

As employers move to online, flexible methods of

work, computer and tracking surveillance are becoming

increasingly common and important. Instances in which

an employer may wish to rely upon surveillance material

where an employee has engaged in misconduct, or at

worst, a breach of the law. In such cases, the employee’s

activities on their computers and mobile devices can be

critical, such as records of emails sent and received, or

documents copied onto external devices.

Computer surveillance is surveillance by means of

software or other equipment that monitors or records the

information input or output, or other use, of a computer.

It may include monitoring of email and internet usage

and accounts, other employer computer systems, as well
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as monitoring or searching of hardware such as PCs,

laptops, portable devices (smartphones, tablets and wear-

able technology) and external/portable memory devices.

Surveillance may include conducting forensic computer

searches of hardware.

Under the legislation, computer surveillance must be

conducted in accordance with an employer policy on

computer surveillance of employees at work, and the

employee must have received notification of the policy

in advance in such a way that it is reasonable to assume

that the employee is aware of and understands the

policy.

The Fair Work Commission and its predecessors have

held that the communication and training of employees

on the employers’ information technology policy is a

relevant consideration in determining whether termina-

tion for breach of that policy is harsh, unjust or unrea-

sonable: see Flanagan v Thales Australia Ltd t/as Thales

Australia3 and Anderson v Thiess Pty Ltd.4

Tracking surveillance that involves the tracking of a

vehicle requires a notice clearly visible on the vehicle or

other thing indicating that the vehicle or thing is the

subject of tracking surveillance.

For all other forms of surveillance, an employer may

seek agreement from an employee to the carrying out of

the surveillance, where the surveillance is taking place

for a purpose other than the surveillance of employees

and the surveillance is carried out in accordance with

that agreement. For example, your organisation may

seek agreement to conduct surveillance for security

purposes, or for the purposes of investigation and

disciplinary matters.

In all cases, it will be important that the appropriate

notification requirements have been met, and any required

consents are obtained.

Covert employer surveillance — can it be
done?

An employer is prohibited from carrying out covert

surveillance of an employee while the employee is at

work for the employer, unless the surveillance is authorised

by a relevant court.

The court is able to authorise the covert surveillance

of any employees while at work for the employer, but

only for the purpose of establishing whether or not one

or more particular employees are involved in any

unlawful activity while at work for the employer.

Any covert surveillance authority will not authorise

the carrying out of covert surveillance for the purpose of

monitoring the employee’s work performance, or in any

change room, toilet facility, or shower or other bathing

facility.

It is essential that those within the organisation

responsible for, or considering, undertaking workplace

surveillance are aware of these limitations on covert

surveillance, as well as the fact that any authorised

covert surveillance can only be used for limited pur-

poses, such as taking disciplinary action or legal pro-

ceedings against an employee as a consequence of any

unlawful activity while at work.

In addition, even if covert surveillance is lawfully

obtained, an employee may challenge an employer’s

reliance on such material as the basis of disciplinary or

other legal action. There may also be broader cultural

considerations for an organisation in deciding whether to

undertake covert surveillance.

What about employees undertaking their
own “surveillance”?

Given the prevalence of portable devices such as

smartphones, tablets and wearable technology, it is not

surprising to see employees recording incidents or

conversations in the workplace, whether it be audio

recording, or taking photographs or videos using por-

table devices.

Employers should have in place policies that deal

with the use of such devices at the workplace, which

may include prohibiting the taking of videos or photos

(including for security and commercial confidentiality

reasons) and the recording of conversations.

A particular issue that arises is where an employee

secretly records conversations or meetings in the work-

place. Instances where this has occurred include the

wishes to have a record of a disciplinary or performance

meeting to “protect their interests”, or to record what

they perceive to be unlawful workplace conduct.

Where such recordings are made without the consent

of the other parties, they may be unlawfully obtained.

There are a number of Fair Work Commission and court

decisions in which secret recordings have been held to

be inadmissible on the basis that they were obtained in

contravention of the applicable surveillance legislation.

In Ferry v GHS Regional WA Pty Ltd t/as GHS

Solutions,5 an employee sought to introduce as evidence

a secret recording of a meeting with a managing director

and fellow employee. In finding that the recording was

not admissible, the Fair Work Commission noted that the

act of secretly recording a conversation with an employ-

ee’s employer is:

… an act which strikes at the heart of the employment
relationship shattering the trust and confidence necessary to
maintain that relationship, an extreme impropriety, sneaki-
ness that is abhorrent to ordinary persons, behaviour that is
deceptive and purposefully misleading and finally as an
action that displays an intention to entrap the employer.6

The fact of making a secret recording may also

constitute a valid reason for dismissal. For example, in

Schwenke v Silcar Pty Ltd t/as Silcar Energy Solutions,7
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a Full Bench of the Fair Work Commission upheld a

decision that an employee making a secret recording

was contrary to the employee’s duty of good faith and

fidelity to the employer, and undermined the trust and

confidence required in the employment relationship.

There may be slightly different considerations when

an employee secretly records interactions that may

demonstrate that the employee has been the subject of

unlawful workplace behaviour, such as bullying or

harassment. In circumstances where the material may

have been unlawfully obtained, and is likely to be

inadmissible in proceedings, it would be difficult to rely

on such recordings. However, this would not preclude an

employer from taking steps to investigate allegations of

misconduct on the basis of the complaint made by the

employee, without reliance on the recording.

Admissibility of evidence
The admissibility of materials obtained by surveil-

lance in legal proceedings is a question that regularly

arises in proceedings. Under the uniform Evidence

Acts,8 s 138 provides that evidence that was obtained

improperly or in contravention of an Australian law is

not to be admitted unless the desirability of admitting

the evidence outweighs the undesirability of doing so. A

related concept has been developed in the common law:

see Ridgeway v R.9

A further discretion also exists in the uniform Evi-

dence Acts in s 135 providing discretion to exclude

evidence where the probative value is substantially

outweighed by the danger that the evidence might be

unfairly prejudicial to a party.

Evidence that is obtained in breach of surveillance

laws may accordingly be excluded from evidence in a

legal proceeding by a court exercising these discretions.

In the Fair Work Commission, while it is not bound by

the rules of evidence, it will have regard to those rules

when considering whether to admit evidence. Whether

the evidence has been obtained in breach of surveillance

laws, the Fair Work Commission will proceed from the

premise that the evidence will not be admitted, and that

the onus is on the party seeking admission to satisfy the

Fair Work Commission that the desirability of admitting

the evidence outweighs the undesirability of admitting

it: see Haslam v Fazche Pty Ltd t/as Integrity New

Homes.10

Managing workplace surveillance —
practical tips

To effectively manage workplace surveillance and

ensure that an organisation can rely upon materials

obtained through lawful surveillance, it will be impor-

tant to:

• Review relevant contracts of employment and

other communications to ensure that all notifica-

tion requirements and consents with respect to

surveillance and monitoring have been met.

• Check that your organisation’s policy on surveil-

lance is up to date and relevant, and that it is has

been clearly communicated to all employees.

• If it is intended that computer forensic analysis of

computers may be undertaken at some point (for

example, the imaging and searching of a comput-

er’s hard drive using forensic tools as part of an

investigation), this should be made clear in the

policy. If the employer permits employees to use

“bring your own” (BYO) devices, the policy

should stipulate that these devices may also be

subject to surveillance by the employer.

• Carefully manage any process involving covert

surveillance, whether by the organisation or an

employee. Breach of surveillance laws may also

result in prosecution proceedings (see for example

Staal and Tupene and Health and Research Employ-

ees’ Association of New South Wales (on behalf of

Nagy) and Western Sydney Area Health Service11).

Trent Sebbens

Partner

Ashurst

trent.sebbens@ashurst.com

www.ashurst.com

Ming-Yee Ma

Senior Associate

Ashurst

ming-yee.ma@ashurst.com

www.ashurst.com

Cindy Lam

Graduate Lawyer

Ashurst

cindy.lam@ashurst.com

www.ashurst.com

Footnotes
1. Telecommunications (Interception and Access) Act 1979 (Cth);

Surveillance Devices Act 2004 (Cth); Surveillance Devices

Act 2007 (NSW); Invasion of Privacy Act 1971 (Qld); Sur-

veillance Devices Act 2016 (SA); Listening Devices Act 1991

inhouse counsel December 2017 205

aspirajl
Comment on Text
insert comma after



(Tas); Surveillance Devices Act 1999 (Vic); Surveillance

Devices Act 1998 (WA); Listening Devices Act 1992 (ACT);

Surveillance Devices Act 2007 (NT).

2. Workplace Surveillance Act 2005 (NSW); Workplace Privacy

Act 2011 (ACT).

3. Flanagan v Thales Australia Ltd t/as Thales Australia [2012]

FWA 6291; BC201276575.

4. Anderson v Thiess Pty Ltd [2015] FWCFB 478.

5. Ferry v GHS Regional WA Pty Ltd t/as GHS Solutions [2015]

FWC 8552.

6. Above n 5, at [106].

7. Schwenke v Silcar Pty Ltd t/as Silcar Energy Solutions [2013]

FWC 9842.

8. See Evidence Act 1995 (Cth); Evidence Act 1995 (NSW);

Evidence Act 2008 (Vic); Evidence Act 2001 (Tas); Evidence

Act 2011 (ACT); Evidence (National Uniform Legislation)

Act 2011 (NT).

9. Ridgeway v R (1995) 184 CLR 19; 129 ALR 41; [1995] HCA

66; BC9506420.

10. Haslam v Fazche Pty Ltd t/as Integrity New Homes [2013]

FWC 5593.

11. Staal and Tupene and Health and Research Employees’ Asso-

ciation of New South Wales (on behalf of Nagy) and Western

Sydney Area Health Service [2004] NSWIRComm 27.
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Performance management process and
termination of employment — a practical guide
Sathish Dasan and Virginia Liu NORMAN WATERHOUSE LAWYERS

Effective performance management measures the

progress being made by an employee towards the

achievement of the employer’s organisational and stra-

tegic objectives. It is used to form decisions about

performance, promotion, remuneration, as well as disci-

plinary action and termination of employment.

It is a particularly useful tool for employers to

measure, monitor and manage underperforming employ-

ees. If a decision is made to discipline an underperform-

ing employee, it is necessary for the employer to be able

to demonstrate that it followed sound performance

management procedures in order to defend any chal-

lenges against its decision, including defending against

an unfair dismissal claim where the employee’s employ-

ment is terminated.1

Use of performance management
Performance management concerns aligning the

organisation’s needs, goals, vision, and expectations

with the performance goals of employees, and actively

reviewing them.2 Effective performance management

operates as a “two-way street”. It measures the perfor-

mance of individual employees against their key perfor-

mance indicators (KPIs), as well as measuring the

employer’s capacity to manage its employees, and hence

its business operations, against the business’s KPIs.

Performance management, when used effectively, can

improve an underperforming employee’s performance in

order to meet the expectations and needs of employers,

stakeholders and clients. It is premised on open feedback

and a consistent flow of information between the employer,

team leaders, supervisors and employees.3 Feedback

between the employer and employee is an important part

of the performance management process, and is at its

best when the employee provides honest and accurate

information, and the employer provides timely and

constructive feedback.

Importantly, while the end result of a performance

management process may be the termination of employ-

ment, it must not be used as a tool to “manage out” an

employee. The Fair Work Commission (FWC) has

previously held the dismissal of an underperforming

employee to be harsh, unjust and unreasonable where

the employer’s actions were found to be disingenuous,

and was undertaken for the purpose of managing out the

employee.4

It is therefore crucial that any performance manage-

ment framework is implemented for the purpose of

assisting the improvement of employee’s performance,

and is implemented fairly and consistently across the

organisation.

The performance management process
If performance issues have been identified, to ensure

procedural fairness, the first step is to meet with the

relevant employee to discuss the employer’s concerns.

The employee should be given a written notification of

a meeting, be advised of the nature of the meeting, and

be allowed to bring a support person along with them.

During the meeting, the employer should, at the

minimum:

• clearly detail the issues concerning the employee’s

performance

• clearly articulate the employer’s expectations and

the impact that the employee’s underperformance

has on the organisation

• allow the employee an opportunity to respond

during the meeting and in writing within a stipu-

lated time frame (if necessary)

• consider the employee’s response, whether the

employee’s response may impact on the employ-

er’s steps moving forward, and if so, how

This initial meeting should be a two-way discussion

between the employer and the employee, and should

form the basis of an agreed action plan, which fits within

their KPI framework, to support the employee moving

forward.

A record of matters discussed at performance meet-

ings should be provided to the employee for their own

records. A copy should also be maintained on the

employer’s records in the event that the employee

challenges the employer’s actions and/or decision down

the track.

After having considered the employee’s response, the

employer should implement an action plan. Details of
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the action plan should be discussed and agreed between

the employer and the employee. The action plan should

be in recorded writing and should, at least, include the

following information:

• the period of time that the performance action plan

will be in place

• the actions required from the employee to achieve

the performance outcome

• the actions required from the employer to support

the employee

• what performance targets the employee are expected

to achieve within clearly stipulated time frames

• how the performance targets will be measured

• when the employee’s performance will be reviewed

again

• the possible consequences if the employee fails to

achieve the performance targets within the stipu-

lated time frames

Employers must keep in mind that any targets set

should be SMART — specific, measurable, achievable,

relevant and timely.

The parties should also discuss the consequences of

failing to achieve the relevant targets, which may

include further disciplinary action or the termination of

employment.

In circumstances where an employee fails to partici-

pate in the performance management process, the employer

may exercise its managerial prerogative to direct an

employee to participate in the process. If the employee

continues to refuse to engage, that may constitute

grounds for termination.5

Continuous monitoring
Continuous discussions and further reviews should be

undertaken to measure the employee’s performance

against the agreed action plan. This ensures that the

employee is given an appropriate opportunity to improve

their performance and the employer has something

tangible against which to measure improvements. The

time frame set for an employee to improve their perfor-

mance will be at the employer’s discretion. However,

the time frame must be reasonable and relevant to the

nature of the improvement sought.

If the employee’s performance improves to the desired

level and within the stipulated time frame, this should be

documented in writing. The employer should notify the

employee that satisfactory performance had been achieved,

and conclude that part of the process.

Should the employee continue to underperform, the

employer should advise the employee and discuss the

next steps, including the possibility of disciplinary

action.

Disciplinary action

If the employee’s performance consistently fails to

meet expectations within the stipulated time frame, the

employer is entitled to undertake disciplinary action

provided procedural and substantive fairness are afforded

to the employee. Disciplinary action, in these circum-

stances, is generally in the form of a written warning or

termination of employment.

The disciplinary process is generally initiated when

the employer provides an allegation letter to the employee

regarding their underperformance. To comply with the

procedural fairness requirements, the allegation letter

should, at least, contain the following:

• a brief summary of the performance management

process taken thus far

• the employer’s expectations

• clearly identify the areas that the employee has

failed to meet as set out in the action plan

• that the employee is required to attend a meeting

to discuss the matter further;

• that the employee may bring a support person to

the meeting

• that the employee is also provided with an oppor-

tunity to provide a written response within a

stipulated time frame

• a determination may be made by the employer

after considering the employee’s response, and

any other relevant information that is available

The employer, after considering any response or

submission that the employee puts forward, must deter-

mine the disciplinary action that is warranted. Consid-

eration must be given to both procedural and substantive

fairness.6 The ultimate disciplinary action should be

weighed against, and be proportionate to, the severity of

the employee’s underperformance. Generally, if the

employer does not believe that the employee is able to

perform the inherent requirements of their role, then the

termination of employment may be the appropriate

outcome. However, the issues and circumstances sur-

rounding each individual employee must be considered

prior to making a decision.

Once a determination as to the appropriate disciplin-

ary action has been made, the employer should provide

the outcome to the employee in writing. It is best

practice to also invite the employee to a meeting to

discuss the outcome. The employee must, again, be

allowed to bring a support person if they wish to do so.

Should the employee challenge the decision, the

employer must be able to demonstrate that it has

afforded procedural fairness and substantive fairness to
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the employee, and that it has complied with its own

performance management process. The failure to do so

may result in a finding by the FWC that the dismissal

was unfair.7

Unfair dismissal
Pursuant to s 385 of the Fair Work Act 2009 (Cth), a

person has been unfairly dismissed if the FWC is

satisfied that the dismissal was:

• harsh, unjust or unreasonable8

• not consistent with the Small Business Fair Dis-

missal Code9

• not a case of genuine redundancy10

In considering whether a dismissal was harsh, unjust

or unreasonable, the FWC will take the following factors

into consideration:11

• whether there was a valid reason for the dismissal

relating to the employee’s capacity or conduct

(including its effect on the safety and welfare of

other employees)

• whether the employee was notified of that reason

• whether the employee was given an opportunity to

respond to any reason related to the capacity or

conduct of the employee

• any unreasonable refusal by the employer to allow

the employee to have a support person present to

assist at any discussions relating to dismissal

• if the dismissal related to unsatisfactory perfor-

mance by the employee, whether the person had

been warned about that unsatisfactory perfor-

mance before the dismissal

• the degree to which the size of the employer’s

enterprise would be likely to impact on the proce-

dures followed in effecting the dismissal

• the degree to which the absence of dedicated

human resource management specialists or exper-

tise in the enterprise would be likely to impact on

the procedures followed in effecting the dismissal

• any other matters that the FWC considers relevant

The FWC will make a determination based on the

evaluation, judgment and balancing of the broad consid-

erations above. As such, each case will be determined on

its own facts and circumstances. Consequently, prior to

making any determination to dismiss an employee on

performance grounds, employers should give consider-

ation to the above factors, and ensure that it has

sufficient evidence to prove, on the balance of probabili-

ties, that dismissal was justified.

Take-home message
While a robust performance management procedure,

compliance with procedural and substantive fairness

requirements may not prevent an employee from chal-

lenging the employer’s decision; being able to demon-

strate that the employer had made conscious and concerted

efforts to address an employee’s performance, and that

the disciplinary action taken against the employee and/or

termination of employment is justified, is ultimately the

best defence available to an employer.

Consequently, a performance management process

must be set out clearly, and be implemented fairly and

consistently across the organisation. It should align the

employee’s KPIs with the organisation’s needs, goals,

vision and expectations, and actions should be taken to

assist the employee in achieving their targets. In turn,

through using the performance management tool, the

employer can measure its own effectiveness in the

management of its employees, and make assessments on

whether its organisational objectives match its strategic

objectives.

Finally, having the right policies and procedures

about performance management is not enough. Employ-

ers should strive to encourage a workplace culture that

embraces robust discussions about performance and

expectations, and an understanding in all practices that

underperformance or poor behaviour will be addressed

in a timely, transparent and consistent way.

Sathish Dasan

Partner

Norman Waterhouse Lawyers

sdasan@normans.com.au

www.normans.com.au

Virginia Liu

Associate

Norman Waterhouse Lawyers

vliu@normans.com.au

www.normans.com.au

Footnotes
1. Fair Work Ombudsman “Managing underperformance”

(December 2013) www.fairwork.gov.au/how-we-will-help/

templates-and-guides/best-practice-guides/managing-

underperformance.

2. Above n 1.

3. Above n 1.

4. Moretti vHJHeinz CoAustralia Ltd [2012]FWA1016;BC201270511.

5. Harvey v Egis Road Operation Australia Pty Ltd [2015] FWC

2306.
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6. Cooma Rural Lands Protection Board v Phillips (2005) 146 IR

270; [2005] NSWIRComm 313.

7. Fichera v Thomas Warburton Pty Ltd [2012] FWA 4382;

BC201273662.

8. Fair Work Act 2009 (Cth), ss 385 and 387.

9. Above n 8, ss 23 and 385.
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Considerations for employers in the “gig economy”
era
Maree Skinner DIBBSBARKER

For better or worse, the composition and structure of

Australia’s workforce is rapidly changing and the num-

ber of contract workers is on the rise. Research indicates

one-fifth of Australia’s workforce is now comprised of

casual workers, both casual employees and contractors.1

As more and more businesses make increasing use of

contracting arrangements, it is more critical than ever for

in-house counsel to:

• understand the driving forces behind, and the

regulatory environment surrounding, the trend

towards contracting over employment

• know what questions they should ask to truly

determine whether someone is an employee or a

contractor

• be aware of the liability to which their business (or

individuals within the business) might be exposed

if the employee/contractor distinction is incor-

rectly made, even if inadvertently

• understand the importance of taking a holistic

view on the way the business operates when

considering a push to rely more heavily on con-

tractors than traditional employees

What’s driving all the change?
Generational research tells us that the younger gen-

erations want greater flexibility, autonomy, control and

mobility with the way they work, compared to previous

generations. At the other end of the spectrum, our ageing

population means there are more people with extended

life expectancies who either want to stay active and

involved in the workforce, or are compelled to do so

from a financial perspective but do not want or need to

work in a regular structured employment role where

they have already spent most of their working lives. As

a result, there is a large pool of individuals desiring

flexible work where they are more in control.

Whether in response to the rise in demand for

contract or gig roles, or because developments in tech-

nology have created the opportunity, we have seen a

steady stream of new entrants to the market whose

business models are predicated on the use of contractors

to provide their services — Uber, UberEATS, Deliveroo,

Foodora, Freelancer and Airtasker to name a few.

As these new entrants have hit the market, we have

also seen traditional employers begin to rely on contract-

ing arrangements or increase the number of contractors

in their workforces. They are doing so in order to

compete with the new players, achieve greater flexibility

to keep pace with the changing world of work, or better

attract and retain the workers they want and need.

With the rapidly increasing size of the gig economy

and the number of individuals working as contractors,

there has of course been increasing concern in some

quarters over the potential for exploitation of those

contract workers.

Unions have been voicing concerns for some time

and, in late June, the Fair Work Ombudsman’s office

confirmed that it had commenced an investigation into

whether Uber’s engagement of its drivers is compliant

with workplace laws.2

A few months later, in September 2017 the Senate

Education and Employment References Committee released

its report on its inquiry into corporate avoidance of the

Fair Work Act 2009 (Cth) (FW Act).3 The Committee’s

inquiry covered a range of compliance issues including

whether the gig economy is, as its proponents suggest,

an innovative new way of providing workers with the

flexibility and control they are seeking or, as its detrac-

tors suggest, a model which is “dangerously unregulated

and creates fertile ground for exploitation”4 and effec-

tively just sham contracting designed to reduce labour

costs.

The Committee recommended that new regulation be

introduced to:

• extend minimum employment entitlements to all

workers, including contractors in the gig economy

• increase penalties for sham contracting

• place the onus of proof on the party asserting the

relationship is one of contracting to prove that is

the case

Whether any of these recommendations will find their

way into proposed legislative amendments is yet to be

seen. However, what is clear is that while businesses

seek to be nimble and innovative so they can move

rapidly with all the other change in the world, they must

do so within an industrial relations framework which is
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far from modern or nimble. They must also do this in a

regulatory environment where there is likely to be

continuing and increasing scrutiny on the engagement

and entitlements of contractors.

As a result, if your business uses contractors, there

are a number of questions you need to consider to ensure

your model of contracting is compliant with workplace

laws and is not exposing your business to the risk of

claims by workers or prosecution by regulators. This is

the case whether your business already operates in the

gig economy, or is thinking of moving in that direction,

or just supplements its employed workforce with con-

tractors.

Are your workers genuine independent
contractors?

The test for determining whether a worker is an

employee or independent contractor differs for different

purposes. While the common law test is the starting

point and relevant for FW Act purposes, it’s important to

remember that there are expanded definitions of “employee”

for some purposes such as superannuation.

So what is the common law test for determining

whether a worker is an employee or an independent

contractor? There has been a shift in emphasis over the

years, but fundamentally the test is a multi-factor test

involving consideration of a range of indicia, including

these factors:

• What level of direction and control does the

company exercise over how and when work is

performed? This is a critical factor. The more

control the company has, the more likely the

relationship will be one of employment.

• Who provides the equipment necessary to perform

the work and who bears responsibility for payment

of expenses? If it is the company that provides the

equipment and pays the cost of expenses, this is

indicative of an employment relationship. If the

individual worker is responsible, a contracting

relationship is supported.

• Does the worker have the ability to delegate the

performance of the work to others, and the right to

perform work for others? If these factors are

present, they will support the existence of a

contracting relationship.

• Does the worker wear a uniform or is he or she

otherwise held out to the public as a representative

of the company, for example through the use of

company business cards, company email sign-off

or title? If so, this will be suggestive of an

employment relationship.

• How are payment terms managed? The payment of

fees subject to provision of an invoice, payment for

results rather than hours worked, and the ability to

bargain over the terms and conditions of the

provision of the worker’s services are factors

which will support a contracting relationship. The

absence of these factors will support an employ-

ment relationship.

• Does the company provide employee entitlements

such as paid leave? If so, this will of course be

indicative of an employment relationship.

The more factors in favour of one type of relation-

ship, the more likely a court will find that relationship to

exist. Generally, no one factor will be determinative by

itself. For example, an individual required to wear a

uniform may still be found to be a genuine independent

contractor if there are significant other factors in favour

of a contracting relationship.5

When you look at the range of factors to be consid-

ered, on one view it might seem that all that is required

is an assessment of whether the individual is in essence

running their own business. This is the approach that

was taken by the Full Federal Court in Fair Work

Ombudsman v Quest South Perth Holdings Pty Ltd.6 In

reaching its decision in that case, the Full Federal Court

applied what has been described as the “business” test

and focused on whether the individuals were engaged in

the conduct of their own business which generally

requires the pursuit of profit, or were simply working in

the business of the principal.

However, the Full Federal Court’s subsequent deci-

sion in Tattsbet Ltd v Morrow7 has clarified that the

correct test is the multi-factor test involving consider-

ation of all factors. Considering the simple question of

whether the individual is or is not an entrepreneur might

be a helpful way to think about the relationship, but it is

not the correct way to truly determine whether that

individual is a contractor.

It is also important to remember that an employer and

worker cannot simply “agree” that the worker is a

contractor. The substance of the relationship is what

matters — if enough factors point towards the existence

of an employment relationship, this will prevail. This is

the case even if a worker asks to be engaged as a

contractor.

What are the risks of getting it wrong?
In some cases the incorrect classification of a con-

tractor might be deliberate, while in others it might be

inadvertent. Either way, significant consequences can

arise where the distinction is improperly drawn.

Liability for employee entitlements,
superannuation and tax obligations

Where businesses engage individuals as contractors

in circumstances where the relationship is in fact one of

employment, they risk claims for:
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• underpayment of wages in breach of the FW Act if

the individuals are paid less than they are entitled

to under an applicable modern award, enterprise

agreement or national minimum wage order

• paid leave and other entitlements under the National

Employment Standards and state long service

leave legislation

• unfair dismissal if their engagement is simply

terminated without any fair process prior to termination

A breach of the National Employment Standards, a

modern award, an enterprise agreement or a national

minimum wage order may involve penalties of

up to $63,000 per breach for a corporation and

$12,600 per breach for an individual. If the business

knows that it is contravening the law and it is part of a

systematic pattern of conduct affecting one or more

people, the contravention may be a serious contraven-

tion and subject to the new tougher penalties introduced

by the Fair Work (Protecting Vulnerable Workers) Act 2017

(Cth) which commenced on 15 September 2017. These

penalties are 10 times the normal maximum penalty, that

is, $630,000 for corporations and $126,000 for individu-

als.

It’s also important to remember that it’s not only the

corporation which is at risk for these breaches. An

individual involved in a contravention by an employer

can be liable under the accessorial liability provisions of

the FW Act and be subject to compensation orders and

penalties. The Fair Work Ombudsman has been increas-

ingly making use of the accessorial liability provisions

to prosecute not only directors but also managers and

HR professionals.8

The incorrect classification of individuals as contrac-

tors may also lead to the imposition of the superannua-

tion guarantee charge for failure to make superannuation

contributions for an individual, and penalties for failure

to withhold pay as you go (PAYG) income tax. In this

regard, it is important to remember that the superannua-

tion guarantee legislation contains an expanded defini-

tion of employee, which includes not only those who are

employees under the common law test, but also some

contractors. Contractors will be captured by the defini-

tion if the contract they have with the company is wholly

or principally for their labour.9 This means they are paid

for their personal labour rather than paid by results and

they are not able to delegate.

Liability for sham contracting
In addition to risks associated with employee entitle-

ments and superannuation and tax obligations, swapping

out employees for contractors also runs the risk of

breaching the sham contracting prohibitions under the

FW Act.

The FW Act prohibits employers from:10

• representing a relationship as an independent con-

tracting relationship when it is in fact an employ-

ment relationship

• dismissing current employees so that they can be

re-engaged as independent contractors

• making false statements in an attempt to convince

an employee to become a contractor

Penalties for breach of the sham contracting provi-

sions are a maximum of $63,000 per breach for corpo-

rations and $12,600 for individuals. Again, individuals

involved in the contravention by the employer may be

liable to compensation orders and penalties for their

involvement in the breach.

So how do I lawfully use contractors?
Despite the risks of getting it wrong, the factors

driving the increasing use of contractors are not going to

change any time soon. Businesses that don’t wish to be

left behind need to work out how they can lawfully make

use of independent contractors.

It’s abundantly clear that this can’t be done by simply

swapping employees for contractors. If such a swap is

made while the business model and structure remain the

same, this will almost inevitably mean there will be

noncompliance, either with employee entitlements or

sham contracting prohibitions or both.

In-house counsel who are confronted with an increas-

ing business appetite to engage contractors should care-

fully consider the factors canvassed above to ensure that

those who are intended to be engaged as contractors are,

in actual fact and reality, genuine contractors.

Further, in-house counsel should encourage the busi-

ness to evaluate relevant models and structures carefully

to determine where there are opportunities to make

change that will accommodate a contracting model and

where change might be more challenging.

For example, it may be relatively straightforward to

develop a model of contracting that requires individuals

to use their own equipment, pay for their own expenses,

have the right to perform work for others, not wear

uniforms and invoice for their services. However, it is

often much more challenging for businesses to relin-

quish control over the performance of work, both in how

and when it is performed and by whom it is performed.

Control over the performance of work is often critical to

quality control, business reputation and compliance, so

businesses need to think very carefully about the work

that can be performed by contractors and the balance

between the benefits and detriments of contracting.

Again, positioning a business to participate in the gig

economy or simply increase its reliance on contractors is
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not just about “swapping” employees for contractors;

fundamental aspects about how the business is struc-

tured and operates will often need to change.

It is only by taking a strategic and holistic view of the

business and contracting opportunities that businesses

will be able to achieve the benefits of contracting

without running the significant risks of misclassifying

workers or sham contracting.

Maree Skinner

Partner

DibbsBarker

maree.skinner@dibbsbarker.com.au

www.dibbsbarker.com
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Adverse action — 2017 update
Annie Smeaton COOPER GRACE WARD LAWYERS

We continue to see developments in the law concern-

ing general protections under the Fair Work Act 2009

(Cth) (FWA), mainly in the area of adverse action. With

uncapped damages, civil penalties and a lack of the type

of jurisdictional issues that typically apply to unfair

dismissal applications, adverse action applications are

becoming an increasingly popular option for applicant

employment claims.

This article will provide some practical tips for

in-house counsel as well as taking a brief look at some

of the recent developments in the area of adverse action

in employment under the FWA.

Adverse action and enterprise agreements
In Construction, Forestry, Mining and Energy Union

(CFMEU) v De Martin & Gasparini Pty Ltd (No 2),1 an

employer in the building and construction industry

sought to vary its enterprise agreement (EA) to ensure

compliance with the newly introduced Code for the

Tendering and Performance of Building Work 2016

(Code).

When employees covered by the EA did not agree to

the variations to the EA, the employer informed the

employees that it was giving serious consideration to

making employees covered by the EA redundant. The

employer’s statement was also accompanied by a memo-

randum to the affected employees.

The CFMEU brought proceedings on behalf of the

affected employees. The union alleged that the employ-

er’s threat of redundancy was adverse action that injured

employees covered by the EA in their employment and

altered their positions to their prejudice within the

meaning of s 342(1) of the FWA. The union alleged that

the employer took the adverse action against the affected

employees because of the employees’ benefit to the EA,

and because the employees could participate, and had

participated, in a vote about varying the EA, both of

which constituted a workplace right within the meaning

of s 341 of the FWA.

In deciding in favour of the union, Wigney J held that

the employer did threaten the employees because:

• the action involved communications to ascertain-

able persons, the employees, and those communi-

cations were received by the employees

• the communications included an intention to inflict,

or a warning of intention to inflict, harm

• the purpose of the communications was to intimi-

date the employees into agreeing to vary the EA

• it was clear that the employer did intend to carry

out the threat

• it was immaterial that the threat may have been

financially or commercially justified

• it was immaterial that the employer may not have

acted with malice

• the threat was conditional upon the employees

voting to vary the EA

The employer unsuccessfully argued that its conduct

was no more than the provision of information of the

possible adverse consequences if the proposed varia-

tions to the EA, which were simply to ensure Code

compliance, were rejected by the employees.

However, Wigney J held that there had been preju-

dice within the meaning of s 342 of the FWA because the

job security of the employees had been affected and the

words and the conduct of the employer caused upset,

distress and anxiety amongst the affected employees.

Wigney J also held that the employer injured the

affected employees in their employment in breach of

s 340 of the FWA, and that a substantive and operative

reason for the employer’s conduct was the employees’

benefit to the EA, and the fact that the employees could

participate, and had participated, in a vote to vary the

EA.

Practical considerations for in-house counsel
when advising employers or its board

In-house counsel must advise employers, particularly

those engaged in the construction industry and affected

by the introduction of the Code, that they ensure they

comply with the FWA when seeking to vary EAs, even

when the variations are to ensure Code compliance.

While employers can inform employees generally

about possible adverse consequences associated with the

variation and non-variation of EAs, in-house counsel

must advise employers to exercise extreme caution

when providing this type of information to employees.
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Adverse action and the importance of the
decision-makers (No 1)

In Hudston v Active Foundation Inc,2 an employee

sought relief for alleged adverse action that arose out of,

among other things, her dismissal from her employment

in respite care services.

The employee alleged that she was dismissed because

she had made a complaint to the employer’s CEO about

her employment. The employer denied that the employee

was dismissed because the employee had made a com-

plaint to the CEO in relation to her employment. The

employer submitted that, on or about 16 February 2015,

it became aware that the employee may have engaged in

misconduct by failing to follow a care plan by breaching

the code of conduct in failing to follow incident report-

ing requirements, and by failing to attend training.

The employer submitted that it investigated the

employee’s alleged misconduct and, on 26 March 2015,

confirmed in writing that the alleged misconduct had

been substantiated and the employee’s employment was

terminated.

In his judgment, Driver J confirmed that the employee

need only prove the existence of the exercise of a

workplace right and that adverse action was taken

against them. Once that occurs, s 361 of the FWA

operates to presume that the action was taken for the

reasons asserted by the employee and the onus of proof

is then transferred to the employer to rebut this presump-

tion.

Driver J accepted that the employer had taken adverse

action against the employee, namely dismissal, and that

the employee had exercised a workplace right in making

a complaint to the employer’s CEO in relation to her

employment.

Driver J then considered whether the employer took

the adverse action against the employee because the

employee made a complaint to the CEO in relation to

her employment.

Driver J relied on the evidence of the decision-

makers and accepted that the employee’s complaint was

not in the decision-makers’ mind at the time the decision

was made to terminate the employee’s employment.

Driver J accepted that the real reason for the employee’s

dismissal was her established workplace misconduct.

Practical considerations for in-house counsel
when advising employers or its board

When making any adverse decisions about an employ-

ee’s employment, decision-makers — who are often

in-house counsel, managers, supervisors and senior

executives — need to understand that the motivations

for their decisions may be called into question as a

matter of evidence if an employee lodges a general

protections application alleging unlawful adverse action.

It is relatively easy for an employee to show that

adverse action has taken place and that the employee has

exercised or proposed to exercise a workplace right. It is

then up to the decision-maker/s, which may or may not

involve in-house counsel, to successfully prove that the

adverse action was not taken for a reason (based on a

substantive and operative reason test) that included the

employee exercising or proposing to exercise a work-

place right.

Adverse action and the importance of the
decision-makers (No 2)

In Australian Rail, Tram and Bus Industry Union

v Australian Western Railroad Pty Ltd,3 the Federal

Circuit Court considered an adverse action application

brought by a locomotive driver.

In March 2012, the locomotive driver applied for, but

was unsuccessful in obtaining, a tutor driver position.

The locomotive driver was rejected because the employer

did not consider the driver had the required commitment

or attitude for the role.

In July 2012, the locomotive driver requested training

from the employer for an operations supervisor role.

Despite previous concerns, the employer agreed to

provide the locomotive driver with the training between

21 and 26 October 2012.

On 20 October 2012, the locomotive driver was

rostered to work a 12-hour shift from 3.00 pm. Approxi-

mately 4 hours before the commencement of that shift,

the locomotive driver was informed that his shift had

been delayed by 3 hours, which was known as a

put-back shift.

The locomotive driver informed the employer that he

would be unable to work the put-back shift because he

was caring for his infant child until the commencement

of the shift, which meant that he would be unable to

sufficiently rest and therefore would be fatigued, or at

least would become fatigued by the end of the shift. The

employer had numerous policies regarding fatigue man-

agement and safety, and the locomotive driver agreed to

take carer’s leave to cover his absence.

After the locomotive driver took the carer’s leave, the

driver’s manager cancelled his second scheduled train-

ing session. The manager said that he had received

feedback from operational staff about the locomotive

driver’s lack of commitment and poor attitude. The

manager did not consider the locomotive driver’s expla-

nation for taking the carer’s leave to be acceptable,

because he considered the locomotive driver was given

sufficient notice of the put-back shift. The manager also

considered that the locomotive driver did not display an

appropriate level of commitment or change in attitude.

The Federal Circuit Court found that the locomotive

driver exercised a workplace right to take carer’s leave
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and that the manager made the decision to withdraw the

locomotive driver’s training opportunities, which formed

the basis of the adverse action. The court also found that

the manager was wrong in branding the carer’s leave as

being disingenuous, and held that there was no evidence

to suggest that the locomotive driver consistently refused

put-back shifts, noting the evidence was in fact that the

locomotive driver very rarely did not work put-back

shifts.

The court accepted the manager’s evidence that he

cancelled the training because he received feedback

from operational staff about the locomotive driver’s lack

of commitment and attitude. However, the weight of that

evidence was reduced by the court because the employer

did not call any of the operational managers to give

evidence.

The court ultimately found in favour of the locomo-

tive driver and held that the cancelling of the locomotive

driver’s operations supervisor training constituted an

alteration of his position to his prejudice because the

locomotive driver exercised a workplace right to take

carer’s leave.

Practical considerations for in-house counsel
when advising employers or its board

While it is important that a decision-maker (which

may involve the in-house counsel) is able to give

evidence of what was in their mind at the time of making

their decision, if there is supporting information or

statements from others that assisted the decision-maker

in the making of their decision, then evidence from

persons providing the supporting information or state-

ments must be considered.

In the present case, had the other operational manag-

ers been called to provide evidence in support of the

decision-maker’s decision, the employer may have been

able to discharge the reverse onus of proof about the

reason or reasons for the cancellation of the locomotive

driver’s operations supervisor training.

Further complications for the employer included the

fact that the manager (who was also the decision-maker)

originally approved the locomotive driver’s carer’s leave,

and the fact that the court did not support a finding that

the locomotive driver was disingenuous in taking the

carer’s leave.

Payout and penalty update
In Rosa v Daily Planet Australia Pty Ltd,4 Riethmuller J

of the Federal Circuit Court awarded compensation and

ordered civil penalties be paid to an employee in an

adverse action claim. The employee was a receptionist at

a brothel in Melbourne. The employer provided the

employee with an ultimatum stipulating that she must

convert from permanent part-time employment to casual

employment, or she would be dismissed. The employee

refused the new employment contract and was subse-

quently dismissed.

In finding that the employer had taken adverse action

against the employee, the court assessed the damages at

$98,201.26 and ordered civil penalties against the employer

for $75,240. Importantly, the court took into consider-

ation the cost of the proceedings for the employee and

the fact that the employee bore her own legal costs, and

ordered that the civil penalties be paid to the employee

rather than to the Commonwealth.

Practical considerations for in-house counsel
when advising employers or its board

This case serves as a reminder to in-house counsel

advising employers that employers are not only liable to

compensate employees for damages but can face civil

penalties, which courts have the power to award to an

applicant rather than the Commonwealth.

Queensland specific developments
The year 2017 has also seen the introduction of the

Industrial Relations Act 2016 (Qld) (IRA) and the

inclusion of a general protections regime, which applies

to employers covered by the IRA (state government

departments, some agencies and local government employ-

ers) and their employees.

Key differences for in-house counsel to be aware of

between the general protection provisions under the IRA

compared to the FWA, include:

• the general protections regime under the IRA only

extends to employees and employers and does not

extend to principals and contractors

• the general protections regime under the IRA also

includes a protection against adverse action by

employers against employees, or prospective employ-

ees, because they are a victim of domestic violence

We are yet to see any decisions arising from the

general protections regime under the IRA. However, that

is not unusual, considering the IRA only commenced on

1 March 2017. We will continue to watch with interest as

this area of the law develops in Queensland.

Annie Smeaton

Partner

Cooper Grace Ward Lawyers

annie.smeaton@cgw.com.au

www.cgw.com.au
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Redundancies — practical tips and update for
in-house counsel
Belinda Winter and Sandra Barry COOPER GRACE WARD LAWYERS

For a variety of reasons, employers undertake

organisational restructures that often result in redundan-

cies. It is very important that employers follow the

lawful process for effecting redundancies to avoid costly

legal proceedings and civil penalties. This article con-

siders some of the legal issues arising from redundancies

and provides some practical tips for in-house counsel on

the redundancy process.

Genuine redundancy
In-house counsel need to be aware that a genuine

redundancy will be triggered in circumstances where the

employer no longer requires the employee’s position to

be performed by anyone. It can arise in circumstances

where:

• the employee’s duties are assigned to other employ-

ees in the business

• the employee’s duties are outsourced

• the employer no longer requires the position to be

performed by anyone

In Mallard v Parabellum International Pty Ltd t/as

Parabellum International,1 Deputy President Bull was

required to determine whether the positions of four

employees were genuinely redundant in circumstances

where the employer dismissed the employees due to

redundancy after they failed to accept a reduction in

remuneration. Their positions remained the same. How-

ever, the employer could no longer sustain their high rate

of pay.

After reviewing previous authorities,2 the Explana-

tory Memorandum and Australian taxation ruling TR

2009/2 Income Tax Genuine Redundancy Payments,

Deputy President Bull held that a genuine redundancy

did not exist.3 Deputy President Bull confirmed that:

A job is redundant when the functions, duties and respon-
sibilities formally attached to the job are determined by the
employer to be superfluous to the current needs and
purposes of the employer.4

There are additional criteria for establishing a genu-

ine redundancy if an employer is seeking to rely upon

the genuine redundancy exemption contained in the Fair

Work Act 2009 (Cth) (FW Act) in response to an

application for unfair dismissal.5

These criteria include that:6

• the employer has complied with any obligation in

a modern award or enterprise agreement that

applied to the employee to consult about the

redundancy

• it would not have been reasonable in all the

circumstances for the employee to be redeployed

within the employer’s enterprise or an associated

entity of the employer

Meeting the consultation requirements

In-house counsel should advise employers that they

must comply with any obligations to consult with an

affected employee about the redundancy under a modern

award or enterprise agreement for a redundancy to be

considered genuine.7

For those employees who are not covered by a

modern award or enterprise agreement, there are no

obligations to consult, unless there is a contractual

obligation to do so (for example, in an employment

contract or policy).

All modern awards and enterprise agreements contain

a consultation clause. The modern awards contain the

“model” consultation clause. Some enterprise agree-

ments will also contain the model consultation clause

and others will contain a variation of it.

Under the model consultation clause, in-house coun-

sel should be aware that, once an employer has made a

definite decision to introduce major changes that will

likely have significant effects on employees, in-house

counsel must advise the employer to:

• notify the employees who may be affected by the

proposed changes and their representatives (if

any)

• provide, in writing, to affected employees and

their representatives:

— all relevant information about the nature of the

changes proposed

— the expected effect of the changes on

employees

— any other matters likely to affect employees
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The consultation provisions are triggered even if only

one employee who is covered by a modern award or

enterprise agreement is to be made redundant.

The purpose of consultation is to provide employees

with an opportunity to suggest measures to alleviate or

minimise any negative effects of a proposed restructure

on their employment, and to assist management by

exploring alternative options.8

In-house counsel should be aware, and advise their

employer and its board, that an employer’s failure to

comply with the consultation requirements of a modern

award or enterprise agreement constitutes a contraven-

tion of the FW Act and attracts a civil penalty of up to

a maximum of $63,000 for corporate entities and $12,600

for individuals.9

Consultation does not require an employer to disclose

confidential information that would be contrary to the

employer’s interests, nor does it require the employer to

change its decision to effect the redundancies.

In Williams v Staples Pty Ltd,10 Commissioner Cam-

bridge ordered the reinstatement of four employees in

determining that the employer’s manifest failure to

comply with the consultation provisions of its enterprise

agreement and the redeployment requirements of the

FW Act were so “significantly non-compliant as to be

grossly deficient” and as such, the dismissals were

unjust, entirely unreasonable and harsh in the circum-

stances.11

Commissioner Cambridge held, in examining the

circumstances of the dismissals, that the employer had

adopted a “severely flawed” process in utilising a

selection matrix that selected employees on the basis of

highly subjective criteria, failed to afford the employees

an opportunity to challenge the selection outcome, and

hastily implemented a redundancy procedure that was

“unduly hasty and largely tokenistic.”12

For in-house counsel advising employers, this case

illustrates that employers must engage in a genuine, fair

and meaningful consultation process with employees

and that flawed and tokenistic attempts at consultation

that do not allow employees the right to scrutinise or

appeal the process will be insufficient.

Meeting the redeployment requirements
In-house counsel should be aware that the redeploy-

ment obligations in the FW Act require the employer to

redeploy an employee as an alternative to termination if

reasonable to do so.13 Redeployment opportunities within

the employer’s enterprise and any of its associated

entities (as that term is defined in the Corporations

Act 2001 (Cth)) must be considered.

In-house counsel should ensure that even where the

employer considers it unlikely that an employee will

accept a redeployment position (for example, because it

is interstate or a lower paid position), it is important to

advise the employer to offer the employee the position to

satisfy the redeployment obligations.14

The redeployment obligations only apply to employ-

ees who have access to unfair dismissal under the FW

Act. Like the consultation obligations, there is no

obligation to redeploy other employees not covered by a

modern award or enterprise agreement unless there is a

contractual obligation to do so (for example, in an

employment contract or policy).

Redundancy entitlements
In-house counsel need to ensure that they advise their

employer that employees who are made redundant may

be entitled to redundancy payments under the National

Employment Standards or the terms of a modern award,

enterprise agreement or contract of employment. Redun-

dancy entitlements may also arise under a policy or

employment contract.

Redundancy payments under the FW Act do not

apply to the termination of an employee’s employment

where:15

• the employee has less than 2 years of continuous

service

• the employee is a casual employee

• the employee is employed for a specified period of

time, for a specified task or for the duration of a

specified season

• the employee engaged in serious misconduct

• the employer is a small business employer

Compliance with workplace policies and
employment contracts

Be aware that employers must comply with any

workplace policy or contract regarding redundancy,

redeployment, consultation and termination of employ-

ment. Where an employer fails to comply with their

policies or contracts, employees may be able to chal-

lenge a dismissal in an unfair dismissal context or make

a breach of contract claim (or both).

Implementing and communicating
redundancies — practical tips

In-house counsel should advise employers to take the

following steps when considering redundancy arrange-

ments:

• Determine if the consultation requirements under

a modern award or enterprise agreement apply.

• If a modern award or enterprise agreement does

apply, follow the requirements contained within

these documents.
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• Consider whether there are any applicable polices

or contractual terms and follow these also.

• If multiple employees perform the same position

and only some will be made redundant, prepare an

objective redundancy selection criteria or skills

matrix to select employees for redundancy.

• Do not take into consideration subjective factors

that could be linked to prohibited or discrimina-

tory reasons for selection.

• Consider all redeployment options available within

the organisation or associated entities that are

reasonable in the circumstances and relevant to the

employee under consideration.

Before communicating the redundancies, in-house

counsel should encourage employers to prepare a detailed

communication plan that includes:

• a script for all managers who will be holding

meetings and communicating the restructure and

redundancies to employees

• a method for communicating this information to

employees who are on extended leave on terms no

less favourable to them

• initial letters to the employees setting out the

decision about the restructure and possible redun-

dancies. These letters should also set out:

— consultation and redeployment arrangements

(if applicable)

— the termination entitlements if their employ-

ment is terminated due to redundancy

— contact details for the employer’s employee

assistance provider (if offered) and a nominated

representative of the employer if employees

have further questions

Conclusion
In-house counsel should be aware that redundancy

decisions need to be carefully planned and implemented.

Recent decisions confirm that the commission and

courts will stringently examine the circumstances sur-

rounding the dismissal of an employee due to redun-

dancy to determine whether the employee’s job genuinely

is no longer required, that the employer engaged in a fair

selection process, and that it complied with its consul-

tation and redeployment obligations. Failure to do this is
likely to have costly consequences, including orders to
reinstate employees, compensation payments and civil
penalties.

Belinda Winter

Partner

Cooper Grace Ward Lawyers

belinda.winter@cgw.com.au

www.cgw.com.au

Sandra Barry

Associate

Cooper Grace Ward Lawyers

sandra.barry@cgw.com.au

www.cgw.com.au
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High Court to determine employer’s duties
during workplace investigations

Michael Baldwin and Claudia Lewin KOTT GUNNING LAWYERS

The High Court will soon consider whether the duty
of care that an employer owes to their employees
extends to the way the employer conducts an investiga-
tion into an employee’s behaviour.

In Govier v UnitingCare Community,1 special leave
was granted for Ms Govier to appeal to the High Court
to determine whether her ex-employer, UnitingCare,
owed her a duty of care when investigating a physical
fight between her and another employee in 2009.

Ms Govier was attacked by another employee in the
workplace, and was hospitalised for physical and psy-
chiatric injuries. While still in the hospital, the appellant
received a letter from her employer informing her that an
investigation was being conducted into the incident,
standing her down on full pay and requiring her to attend
an investigative interview the following day. The appel-
lant was certified as completely incapacitated and unfit
for work for a month after the attack and was too unwell
to attend the meeting. The employer asked her to attend
a meeting 3 days later, but she was again too ill to attend.

The appellant then received a second letter from her
employer informing her that as she had refused to attend
the meetings, they had made preliminary findings against
her and gave her notice to show cause as to why she
should not be terminated. The appellant never returned
to work and was ultimately terminated.

The question the High Court will determine is whether
UnitingCare breached a duty of care to the appellant
when sending her those letters, which she argues wors-
ened the psychiatric injury she received from the attack
itself.

The outcome of this case has the potential to have a

major impact on the way that employers conduct work-

place investigations. If employers are required to ensure

that the conduct of the investigation does not breach a

duty of care, it is likely that even more serious consid-

eration will need to be given to things such as the timing

and wording of warnings and notices. In addition,

employers may need to assess the reaction of the

employee in question to any investigation, in order to

foresee any potential damage an otherwise standard

investigation could have on a struggling employee.

Michael Baldwin

Special Counsel

Kott Gunning Lawyers

mbaldwin@kottgunn.com.au

www.kottgunn.com.au

Claudia Lewin

Lawyer

Kott Gunning Lawyers

clewin@kottgunn.com.au

www.kottgunn.com.au

Footnotes
1. Govier v UnitingCare Community [2017] HCATrans 183.
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Practical legal drafting
Maha Chaar NORTON ROSE FULBRIGHT

Plain language drafting aims to produce documents

that are clear and easy to read yet still legally effective.

Writing effectively is a powerful tool in all practice areas

of the law. In order for the writer to persuade or be

effective in drafting, the written work must be useful for

the intended reader. Written work — whether it be in the

form of contracts, letters of advice, general correspon-

dence or court documents — that is impenetrable, dense,

badly structured or lacking cohesion will be impossible

to comprehend and may well be counterproductive. The

techniques of drafting effectively, practically and per-

suasively apply equally to commercial documents as to

court documents.

Drafting should be simple, but not necessarily sim-

plistic. A simple style can be adopted without sacrificing

meaning. The aim of plain language drafting is ulti-

mately the search for clarity of meaning, comprehensi-

bility and ease of reading.

Effective and practical drafting is a skills-based

discipline which entails different techniques for different

people, depending on the style of writing with which

they are comfortable. However, regardless of the style of

writing, some techniques can be useful for practical and

effective drafting. These are set out below.

Plain language
Plain language and legal effectiveness are compat-

ible. A plain language version of a legal document must

capture the legal nuances of its traditional alternative.

Traditional legal writing is often verbose, littered with

archaic words and phrases, and organised in a style that

does not reflect normal thought processes. The writer

may be trying to ensure the document covers all possible

eventualities, but more words do not necessarily increase

accuracy. A document written in plain English should

balance simplicity, clarity and legal certainty.

A plain language document says everything a writer

wants it to say, but does not include anything irrelevant

to its purpose. It is organised in a logical flow that allows

the reader to grasp the overall message or seek out a

particular point as quickly as possible.

A well thought out plan is much easier to turn into a

clear and well-structured text. In turn, a clear and

well-organised document saves time for both the writer

and the reader because if the central message of a

document is communicated clearly, the reader will then

grasp its message immediately.

Target audience
The questions “who will use the document?” or “who

will be reading this?” are just as important as knowing

who the target audience is. Potentially, any document

expressing or implying a legal effect or consequence

may be used by the courts to determine an issue. The

audience for whom the document is intended will be the

users of the document.

Document structure and language
There is a recognised form of a letter, whether it is a

simple letter or a complex one. The same is true for any

legal document. When structuring a document, deal with

the most important matters first from the perspective of

the target audience. Any legal constraints and qualifica-

tions relating to those matters should then be set out.

Material in a legal document should be organised into

paragraphs and subparagraphs. Each paragraph should

deal with only one issue or one part of an issue.

A document that is written in plain language and

drafted with the target audience in mind will not need to

be read and re-read in order for the reader to understand

it. The language used in a document must be direct and

clear, not condescending and ambiguous. Further, the

use of well-known rules of simple drafting will assist in

achieving a sound legal document. These include:

• Using short, well-constructed sentences.

• Avoiding jargon and unfamiliar words.

• Using short words.

• Avoiding double and triple negatives.

• The choice of expression. For example, expressing

a positive in a negative way may have a more

powerful impact or vice versa.

• Using the active or passive voice.

• Keeping related words as close together as pos-

sible. For example, not separating subject from

verb, or auxiliary verb from main verb.

• Using parallel structures to express similar ideas

in a similar form. For example, not mixing condi-

tions and exceptions, and not mixing “if” and

“unless” clauses.
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• Avoiding traditional legal forms of expression if

simpler expressions can be used instead. For

example, avoiding the expression “notwithstand-

ing anything to the contrary contained in the ABC

Act” by simply saying “despite the ABC Act”, or

avoiding the traditional form “a person who has

attained the age of 18 years” by simply saying “a

person who is 18 or over”.

Document presentation
Appearance as well as substance will affect the firm’s

image as well as the writer’s reputation as a skilled

writer. The overall appearance of any legal document

should be professional and attractive. This in turn will

make the document easier to understand and visually

more appealing.

Traditional legal documents often appear dense and

confusing. Thoughtful presentation assists readers to

gain information with minimum effort.

Practical legal drafting that makes the main points

readily apparent and grouping related items through

breaking up blocks of texts with, for example, headings,

tables and additional white space will be more attractive

to the reader than long, dense passages. A writer can

draw the reader’s attention to information they need to

know through the document’s layout and presentation.

This can be done by:

• dividing the text into short sections

• using emphasis techniques and variety in styles to

give different weight to different material

• using plenty of headings

• designing the document carefully

• inserting detailed or peripheral information as a

schedule or attachment

• using reader-friendly aids such as lists, tables,

graphs, etc

Maha Chaar

Special Counsel

Norton Rose Fulbright

maha.chaar@nortonrosefulbright.com

www.nortonrosefulbright.com
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Waiver of legal professional privilege
Graham Roberts COOPER GRACE WARD LAWYERS

Protecting legal professional privilege is an important

issue for corporate counsel.

This article briefly discusses the general principles of

legal professional privilege and then considers common

situations where legal professional privilege is waived,

resulting in the loss of privilege.

Disputes over waiver of legal professional privilege

are common in court proceedings.

The key take-home message for corporate counsel is

to familiarise themselves with these principles so that

personnel do not inadvertently do anything that may be

considered inconsistent with the maintenance of privi-

lege.

General principles
The person claiming legal professional privilege has

the onus of establishing the privilege.

Communications that are not confidential or are on

the public record are not privileged.

Legal professional privilege can be divided into two

categories. The communications must be made for the

dominant purpose of either:

• providing legal advice — commonly referred to as

“advice privilege”

• preparing for existing or anticipated judicial or

quasi-judicial proceedings — commonly referred

to as “litigation privilege”

Dominant purpose test
In simple terms, the “dominant purpose” test requires

an inquiry as to the purpose for which the document or

communication was brought into existence. The domi-

nant purpose must be for communicating information

for the giving of legal advice, communication of the

legal advice itself, or the communication of information

to be used in existing or apprehended litigation.

The dominant purpose can sometimes be difficult to

satisfy because communications often have multiple

purposes. The relevant time for assessing the purpose is

when the document is produced or the communication is

made. The purpose must be more than primary or

substantial. It must be clearly paramount.

Advice privilege does not protect commercial advice

or advice about purely business matters.

Corporate counsel will be aware that advice privilege

generally only attaches to communications within the

solicitor-client relationship. Situations where privilege

has been held not to apply include:

• accountants giving advice on tax issues (even

though the accountant had a degree in law)

• statements by director of a company (who was a

partner in the firm that was the company’s solici-

tors) to the other members of the board when

discussing a legal proposition in the course of

making a commercial decision

Whether communications from corporate counsel

will be privileged will depend on the nature of the

corporate counsel’s role. The more the corporate coun-

sel’s role is like that of an external solicitor, the more

likely it will be privileged. (However, the fact that

corporate counsel is giving the advice will make it more

difficult to satisfy the dominant purpose test.)

Generally, the key factor taken into account when

determining whether a particular person’s communica-

tions will be privileged is whether that person is per-

forming a role similar to the typical role of a solicitor (eg

providing independent advice, subject to duties to the

court etc).

Privilege applies to communications
Although the discussion in cases often refers to

documents, it is important to remember that privilege

protects communications and not documents as such.

This explains why copies of “non-privileged docu-

ments” that are part of a communication for privileged

purposes will themselves be privileged.

Documents evidencing privileged communications

are also privileged. Examples of such documents include:

• letters of advice

• draft letters/documents (because they are evidence

of what was communicated in the actual letter)

• copies of documents evidencing privileged com-

munications (because they are evidence of what

was communicated in the actual documents)

Prospect of litigation
For litigation privilege, there must be a real prospect

of litigation as distinct from a mere possibility, but it

inhouse counsel December 2017 227

aspirajl
Comment on Text
replace with an en dash



does not have to be more likely than not. The prospect of

litigation is assessed on an objective basis and not

simply by reference to subjective statements of a par-

ticipant in the relevant information gathering or litiga-

tion preparing process. Litigation privilege is not limited

to actual court proceedings. It arguably includes com-

munications for the dominant purpose of being used in

arbitration and mediation.

Illegal or improper purpose
Privilege does not protect communications intended

to facilitate or guide a client in committing a “crime or

fraud”, or made to further an illegal or improper pur-

pose. In this context, fraud embraces, for example, a

range of wrongs involving deception, deliberate abuse or

misuse of legal powers, or deliberate breach of legal

duty. It does not matter that the legal adviser is ignorant

of the purpose for which the advice is wanted.

Recently in Aucare Dairy (Aust) Pty Ltd v Huang,1

the communications sought to be protected were made

in furtherance of an alleged improper scheme to defeat

the interests of another party where equipment was

removed from leased premises without any authority or

right to do so. It was alleged that the steps were taken to

alter the ownership and control of the equipment con-

trary to the rights of the other party, constituting a fraud

on justice or conduct that would frustrate the process of

law. This was done with the assistance of legal advice

where the solicitors were not knowingly involved or

participants in the alleged improper purpose. There was

no privilege in the legal advice.

Waiver of legal professional privilege
Disputes as to waiver usually arise from the need to

decide whether a particular conduct is inconsistent with

the maintenance of the confidentiality which the privi-

lege is intended to protect.

The main ways in which privilege is waived are:

• through voluntary disclosure of the communica-

tion

• by reference to communications or partial disclo-

sures

• through issues in proceedings

Voluntary disclosure
The most obvious way to waive privilege is to

voluntarily disclose the communication. Examples include:

• disclosing an advice to a third party

• delivering a document recording the communica-

tion to the other side through the court disclosure

process

• reading a communication out in open court

• tendering the communication in an interlocutory

proceeding

Reference to communications/partial disclosure
A common way in which privilege can be waived is

by referring to privileged communications in correspon-

dence with the opposition or a third party.

For example, if correspondence contains the sub-

stance of legal advice or the conclusion, or substantive

extracts or direct quotes from legal advice, then this is

likely to constitute a waiver of privilege over that

advice.

The leading proposition in Bennett v Chief Executive

Offıcer of the Australian Customs Service states:

The voluntary disclosure of the gist or conclusion of the
legal advice amounts to waiver in respect of the whole of
the advice to which reference is made including the reasons
for the conclusion.2

A mere reference to the existence of legal advice, or

the fact that legal advice has been given, will generally

not amount to a waiver. For example, saying “we have

advised our client to defend the claim” would arguably

not be a waiver. However, it is a question of degree, and

depends on how much information is disclosed.

Waiver can also arise where a person makes an unfair

partial disclosure of a privileged communication.

In Rich v Harrington (a case involving alleged

discrimination), privilege was lost when this statement

was made in correspondence between solicitors:

… our client has acted at all times with the benefit of
external [legal] advice and does not believe there has been
any victimisation or other conduct for which compensation
could properly be sought.3

The court considered that the statement that the party

had “acted at all times with the benefit of external [legal]

advice” was made for the purposes of fortifying the

claim that it had not engaged in the conduct complained

about. Implicit in the calling-in-aid of the external legal

advice for this purpose was the claim that the external

legal advice supported the conduct of the party.

Since the “circumstances of the case” will often be

complicated, and the issue will turn on questions of

degree, it is prudent practice not to refer to the content or

existence of privileged communications in communica-

tions with the other side or with any third parties at all.

Making any reference to “legal advice” is dangerous,

being a slippery slope that could potentially result in the

loss of legal professional privilege.

Board meetings and minutes
Care should also be taken by corporate counsel when

providing legal advice in board or committee meetings,

particularly when recording meeting minutes.
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For example, if meeting minutes record discussions

about the legal advice in the context of wider commer-

cial issues, this may waive privilege.

In Seven Network Ltd v News Ltd (No 12),4 board

papers were disclosed to the other party in the litigation

containing the statement: “Optus will defend vigorously

any claims brought by C7. Our legal advice is that the

risk of damages being awarded against Optus is low.”

The court held that the statements in the board papers

disclosed the “gist” or “conclusion” of the legal advice

and that there had been a waiver of privilege in the

underlying legal advice.

Disclosure across corporate groups
Disclosure of legal advice within the organisation,

corporate groups and to related entities is a common

issue faced by corporate counsel.

In relation to intracompany disclosures of legal advice,

any disclosure of the terms or substance of such advice

from one officer to another will not constitute a “disclo-

sure to another person” resulting in a loss of the relevant

privilege (see Arrow Pharmaceuticals Ltd v Merck & Co

Inc5 (Arrow Pharmaceuticals)).

In GEC Marconi Systems Pty Ltd v BHP Information

Technology Pty Ltd,6 it was held that disclosures of such

advice or the substance of it by officers of one corpora-

tion within a group to officers of other corporations

within that group, or between different officers of

another corporation within the group, did not result in a

waiver of the relevant client legal privilege.

For multinationals, there may be a question as to

what law applies to the issue of waiver of privilege. For

example, in Arrow Pharmaceuticals, a confidential memo-

randum was circulated to officers of the corporation in

the United States. The court noted that, as all of the

relevant facts occurred in another jurisdiction, there was

a question as to which body of law applied. The answer

may vary depending on the facts of the case and the

jurisdiction involved. In Arrow Pharmaceuticals, the

court did not decide the question in respect of the

circumstances of that case as the parties submitted that

the law was the same in both jurisdictions.

Disclosing substance of legal advice in public
statements (eg media releases)

Care must be taken when referring to legal advice in

any communications, but particularly so when making a

public announcement.

The courts have held that where there is a “clear and

deliberate disclosure of the gist or the conclusion of

legal advice received”7 in a public announcement, it

would be unfair to allow the party making the announce-

ment to then refuse access to the advice due to confi-

dentiality.

In Switchcorp Pty Ltd v Multiemedia Ltd,8 privilege

was waived where an announcement was made to the

Australian Stock Exchange that “the Board’s lawyers

have been instructed to vigorously defend the claim and

have advised that [Switchcorp’s] claim will not suc-

ceed.”

Disclosure to (friendly) third parties —
common interest privilege

Corporate counsel should take care when deciding

whether to disclose privileged communications to friendly

third parties, such as persons with aligned commercial

interests.

Whether this constitutes waiver will depend on whether

there is a “common interest privilege”. Common interest

privilege will apply where:

• the third party has a “sufficient” interest with the

party providing the documents — for example,

there is a duty or obligation to provide the infor-

mation

• the interests of both parties are not potentially

adverse to each other

• there is an express relationship of confidentiality

regarding the providing of privileged documents

Common interest privilege is usually sought to be

relied on when litigation is on foot or foreshadowed and

where several persons have a common interest in the

outcome of the litigation.

Practical tips

• A major concern for corporate counsel is volun-

tary but often inadvertent disclosure of privileged

communications, particularly when communicat-

ing by email.

• Prepare all communications with one eye on the

possibility that they may ultimately be required to

be disclosed in court proceedings.

• Do not refer to the existence, gist, content, con-

clusion or substance of legal advice in communi-

cations with an opposing party, third parties or in

any public announcement.

• Do not mix legal communications with commer-

cial advice in board papers or other communica-

tions.

• Within the organisation, mark privileged commu-

nications “confidential and subject to legal privi-

lege”, with a note that it is not to be forwarded or

distributed without the permission of corporate

counsel.

• If disclosure of privileged communications is

being made to a third party under common interest
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privilege, ensure the third party enters into an

appropriate confidentiality agreement with restric-

tions on disclosure.

• When considering producing any documents in

response to any statutory notice, corporate counsel

should identify whether any communication is

subject to legal professional privilege, who is

entitled to claim the privilege, and whether the

operation of legal professional privilege has been

curtailed by legislation.

Graham Roberts

Partner

Cooper Grace Ward Lawyers

graham.roberts@cgw.com.au

www.cgw.com.au
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