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1. INTRODUCTION 

1.1 This paper highlights the problems that can occur in estate administration on a recurrent basis, 
but are considered more obscure because they are no immediately obvious. 

1.2 The issues involved in Wills, succession and, increasingly, superannuation are quite complex. 
The aim of this paper is to provide a brief overview of some of the traps and opportunities in 
estate administration and estate planning. It is also intended to provide information of areas that 
you as advisors should be aware of when either administering estate, or acting as Executors. 

1.3 As family provision claims is a growing are for disputes in succession law, this paper also 
includes a summary of the basic principles.  

2. THE JURISDICTION 

2.1 The paper focusses primarily on the law in Queensland and while the law in other states is 
similar, it is important to understand that it is not identical. There are some key differences 
between the laws of each state that can have a significant impact on your clients’ estate 
planning outcomes. 

2.2 Whenever considering estate administration and estate planning issues, first you must 
determine which State or Territory, or whether more than one, law applies. This will depend on: 

(a) where the deceased lived at their date of death; 

(b) where the assets of the deceased are located; and 

(c) whether the asset is moveable or immovable. 

2.3 Moveable assets can include things like chattel items, motor vehicles, cash and bank accounts. 
Whether an asset is considered to be a moveable asset will be determined by the law applying 
in the deceased’s place of domicile (similar to, but different from, residence)1. 

2.4 Immoveable assets are typically real estate. The law applying to immoveable assets is based 
on the location of the asset, not the deceased’s place of domicile. 

2.5 The rules governing succession and the interpretation of Wills in Queensland are largely 
contained in the Succession Act 1981 (Qld) (the Act). The Trusts Act 1973 (Qld) will also be 
relevant, but not something that is addressed in this paper.  

2.6 The Act has been amended over the years, so it may also be necessary to have regard to the 
date of death and the date of the will to determine which version of the Act applies. 

2.7 In each of the States and Territories the legislation is also supplemented by case law and 
procedural rules and regulations. 

3. SURVIVORSHIP RULES 

3.1 It is important to know two rules relating to survivorship. The 30 day rule, and the presumption 
of survivorship. 

                                                      
 
1 The law relating to domicile and residence is complex in itself and outside the scope of this paper. For the most 
part of the discussion points in this paper, it is usually the deceased place of residence that will be their place of 
domicile. 
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30 day rule 

3.2 Section 33B of the Act provides that, any gift under a Will carries with it the requirement that the 
relevant beneficiary survives the testator by 30 days. 

If the intended recipient does not survive the testator by 30 days, the Will is interpreted as if that 
intended recipient had died immediately before the testator.  

3.3 The Act does allow for this rule to be overridden if expressed in the Will. However, it is not 
enough that the Will merely state that the beneficiary is to survive the testator. The terms of the 
Will must also give rise to an intention to override the operation of this rule. The best way of 
doing that is to specifically draft that into the Will. 

3.4 The relevance of section 33B is that if a beneficiary does not survive the testator for 30 days, 
then the gift to them will fail2, and either be distributed in accordance with the residuary estate 
provisions (if it was a specific gift) or pass to intestacy if it was the gift of the residuary estate. 

3.5 As advisors we need to know who the client would wish to receive the gift if the first intended 
beneficiary does not survive them, or if they wish to exclude the 30 survivorship rule.  

Presumption of survivorship 

3.6 The Act also creates a ‘presumption of survivorship’ at section 65. The presumption is that 
where two or more persons die in circumstances where it is unclear who died first, the deaths 
are presumed to have occurred in order of seniority. The younger person will be deemed to 
have survived the older person by one day. 

3.7 Again because of this presumption, particularly with couples, and families that travel together, 
we need to plan for circumstances where the intended beneficiary does not survive the testator. 

4. ASSETS THAT DO NOT AUTOMATICALLY FORM PART OF THE ESTATE 

4.1 There are a number of assets that do not pass under a Will, and it is essential that advisors 
understand this when considering succession and estate planning issues. 

4.2 The most obvious assets to point out are: 

(a) joint tenancies; 

(b) superannuation; 

(c) trusts; 

(d) companies; 

(e) life insurance. 

4.3 Superannuation, trusts and to an extent companies are covered in the other papers provided in 
the CGW Estate Planning Masterclass 2015. 

Jointly Held Assets 

4.4 A person’s interest in an asset held as a joint tenant does not pass under that person’s Will. 
Assets held as a ‘tenant in common’ do form part of a deceased person’s estate, and dealt with 
in accordance with the terms of the Will or intestacy provisions. 

                                                      
 
2 With the exception of gifts to the testator’s children which are caught by section 33N of the Act. If a child of the 
testator predeceases or does not survive for 30 days, then by operation of section 33N the gift they would have 
received is passed to their children (the grandchildren of the testator). 
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4.5 A ‘joint tenancy’ means that two or more people own the whole of an as asset together, rather 
than each of them owning a particular part or share of the asset.  When two or more people own 
as asset as tenants in common, they own a particular share of that asset (i.e. 50%). 

4.6 On the death of a joint tenant, the other joint tenants inherit the share of the deceased 
automatically. The 30 day survivorship rule does not apply. Nor is joint tenancy ownership 
affected by marriage, separation or divorce to or from the joint tenant. 

Life Insurance 

4.7 When dealing with life insurance for estate planning or estate administration purposes, the 
ownership of the policy will be relevant as well as whether any beneficiary nomination has been 
made.  

4.8 The most common option for the proceeds of life insurance policies are: 

(a) The deceased’s estate, where it is dealt with under the terms of the Will; 

(b) Another nominated as a beneficiary of the policy; 

(c) Another person who owns the policy; and 

(d) The trustee of the deceased’s superannuation fund, where it will usually form part of the 
superannuation death benefit. 

5. VALIDITY OF WILLS 

5.1 For a Will to be valid it must: 

(a) satisfy the formal requirements of section 10 of the Act; 

(b) have been made when the testator had testamentary capacity; 

(c) not be made as a result of the testator being subject to undue influence; and 

(d) be made by the testator knowing that it is a Will, and knowing the content of the Will. 

5.2 This paper does not go into the detail of the legal principles of capacity, undue influence or 
knowledge and approval. They are three distinct grounds on which the validity of a Will may be 
contested, but it is also usual for parties to allege  more than one of those grounds when 
challenging a Will. 

5.3 Generally, the test testamentary capacity can be summarised as follows: 

(a) understanding the nature and effect of a Will; 

(b) knowing the nature and extent of the assets that make up the estate; 

(c) comprehending and appreciating the claims to which they ought to give effect; and 

(d) not being affected by delusions that influence the disposal of their assets. 

5.4 Depending on the circumstances capacity will be looked at the time instructions were given for 
the Will and/or at the time the will was signed. It is possible for a testator to have capacity at the 
time they provided instructions for their will, but to have lost capacity at the time they sign the 
Will. 

Formal Requirements 

5.5 Section 10 of the Act requires that, amongst other things, a Will: 
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(a) must be in writing; 

(b) signed by the testator, or another person at the direction of the testator; and 

(c) witnessed by at least two people present at the same time as the testator, but the two 
witnesses do not need to be present together. 

5.6 Best practice recommends that the will is signed at the bottom of each page by both the testator 
and the witnesses. 

Witnesses 

5.7 A beneficiary witnessing the Will does not affect the validity of the Will, only the validity of the 
gift made to the beneficiary witness. 

5.8 However, section 11 of the Act provides that a gift to a beneficiary witness will not be void if: 

(a) the people that would otherwise benefit from the gift, agree that the beneficiary witness 
receive the gift; 

(b) there were more than two witnesses to the Will, and at least two of witnesses do not 
benefit from the Will;  

(c) court approval is obtained. 

5.9 The same provisions to apply to any gifts made to persons who interpreter the Will for the 
testator. An interpreter will include a family member or friend who reads the Will is a vision 
impaired person, or helps to explain the terms of the Will where the Will is drafted in a language 
other than the testator’s first language. 

5.10 Under section 12 of the Act, gifts to interpreters are allowed with consent of the other parties, or 
the approval of the court. 

5.11 An executor is not precluded from witnessing a Will. However, best practice is to avoid it. 

Informal Wills 

5.12 If a document does not satisfy the formal requirements for a Will under section 10, then section 
18 of the Act allows for the Supreme Court to dispense with those requirements provided that 
the Court is satisfied that the testator’s intent was that the document incorporates their 
testamentary wishes. 

5.13 Before the Court can hear an application for an informal will, there must first be a ‘document’ 
that purports to contain the testamentary intentions of the deceased. In the cases, a document 
has been found to include a video recording, text messages and electronic documents – it is not 
required that the document is written or in hard copy form. 

5.14 As an executor appointed under a document that may be an informal Will, or an executor 
appointed under a valid Will that is aware of other testamentary documents existing, that person 
is under the obligation to bring all of those documents to the Courts attention when seeking a 
grant of probate or letters of administration. 

5.15 Although we may be successful in having a document recognised as an informal Will, this 
usually involves significant cost which would not have been incurred if the document complied 
with the formal requirements in the first place. 

5.16 As advisors, we should encourage clients to seek professional assistance whenever they want 
to begin the estate planning process or update their existing plan.   
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Effect of Marriage and Divorce 

5.17 When a person marries or enters into a registered relationship after the date of their Will, his or 
her Will is revoked entirely. 

5.18 There are exceptions to this under sections 14 and 14A of the Act, including: 

(a) a disposition to a person to whom a testator is married or in a registered relationship with 
at the time of their death is not revoked; and 

(b) an appointment as executor, trustee, advisory trustee or guardian of the person to whom 
the testator is married or in a registered relationship with at the time of their death is not 
revoked. 

5.19 If the Will was made in contemplation of a marriage or registration, then the terms of the Will are 
not affected. The contemplation of marriage does not need to be stated in the Will, however 
best practice dictates that it should be.  

5.20 If the Will states that it is made in contemplation of marriage generally, then a marriage or 
registration that was not necessary the subject of the stated contemplation, will not affect the 
validity of the Will. 

5.21 On divorce or the end of a registered relationship, sections 15 and 15A of the Act provides that 
only the following parts of a testator’s Will are revoked: 

(a) the appointment of the ex-spouse as executor; 

(b) gifts to the ex-spouse; and 

(c) the grant of any power of appointment to the ex-spouse.  

5.22 The same rules apply to contemplation to divorce or ending a registered relationship as stated 
at 5.19. 

5.23 Separation from a spouse does not affect the validity of a Will. Therefore, it is important for 
separated spouses to review their Wills. 

5.24 The effect of marriage and divorce is an example of where particular dates will determine which 
version of the Act applies. Under earlier versions of the Act, marriage and divorce revoked Wills 
in their entirety. The date of the Will, and the date of the marriage or divorce, will be relevant to 
determine which law applies. 

6. INTESTACY 

6.1 At part 3 of the Act sets out the rules that apply if a person dies without a valid Will, or with a 
Will that does not effectively dispose of the whole estate.  
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6.2 The intestacy rules provide for the estate to be distributed as follows: 

Scenario Outcome 

Surviving spouse, no children Spouse receives whole estate 

Surviving spouse, 1 child $150,000 lump sum, chattels and ½ of the rest 
estate to spouse, child receive ½ of the rest 

Surviving spouse, 2 or more children $150,000 lump sum, chattels and 1/3 of the 
rest to the spouse, children share 2/3 of the 
rest between them equally 

No spouse or children Parents, then siblings, nieces and nephews, 
grandparents, aunts and uncles, cousins 

No next of kin The Crown 

6.3 The 30 day survivorship rule and the presumption of survivorship apply to an intestate estate. 

6.4 Under the Act, chattels do not include things like motor vehicles, boats, paintings and jewellery. 
These items are not part of the items that the spouse receives as the ‘chattels’, and they fall into 
the residuary estate to be divided between the spouse and children. 

6.5 A spouse has the right to elect to acquire the family home as part of their distribution of the 
estate. These rules are provided at division 3 of part 3 of the Act. 

6.6 In smaller estates, because the spouse’s lump sum entitlement starts at $150,000, if the share 
of rest of the estate that the spouse receives is not enough to allow the spouse to take the 
property in lieu of any other entitlement, the spouse faces the scenario where they may need to 
buy the children out of their interest in the family home. This type of scenario also attracts duty 
consequences. 

Administrator 

6.7 If there is no Will, then a person will have to apply to the court to be appointed as the 
administrator of the estate. The administrator plays essentially the same role of an executor of a 
valid Will, the key difference being that they do not derive their power from a Will, but an order 
of the court called letters of administration.  

6.8 Under Uniform Civil Procedure Rules 1999 (Qld), the following people have the right to apply for 
letters of administration (in descending order of priority): 

(a) spouses (including de facto); 

(b) children; 

(c) grandchildren; 

(d) parents; 

(e) siblings;  

(f) nieces and nephews; 

(g) grandparents; 
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(h) uncles and aunts; 

(i) cousins; and then 

(j) anyone else the Court deems appropriate.  

6.9 Anyone wishing to apply for letters of administration must first ‘clear off’ anyone else with a prior 
right. For example, if the child of the deceased wished to apply it is necessary that first obtain 
the renunciation of the deceased’s spouse. 

7. PROBATE 

The Need to Apply for Probate 

7.1 On death, all of the testator’s property located within Queensland automatically vests in the 
person’s executor, or in the Public Trustee until an administrator is appointed. 

7.2 This means that an executor does not have to wait until probate is granted before they begin 
acting in the estate. However, there are several reasons why it may be necessary to obtain a 
grant of probate. 

7.3 The grant of probate operates as: 

(a) conclusive evidence of the validity of a Will; 

(b) evidence of the executor’s title to the testator’s estate; and 

(c) evidence of the death and date of death of the testator. 

7.4 Banks and other institutions may not release assets to an executor before probate has been 
granted. Each institution will set out its own threshold as to when they will require probate. 

Dealing with the Land Titles Registry 

7.5 There are provisions under the Land Act 1994 (Qld) that allow for an interest in property held by 
a deceased person to be transferred to any of the following persons: 

(a) the personal representative of the deceased (i.e. the executor); 

(b) the beneficiary named in the testator’s last Will; or 

(c) a person named in an order of the Supreme Court. 

7.6 These transmissions do not require a grant of probate or grant of letters of administration.  The 
Titles Office will, however, require the original Will to be lodged with them before transferring a 
property. It is at the discretion of the Titles Office, so they may request a grant of probate if they 
are not satisfied. 

7.7 On intestacy, if the value of the total estate is no more than $300,000, then the Titles Registry 
can transfer an interest to: 

(a) a person (as legal personal representative) the Recorder of Titles is of the opinion would 
have been successful in obtaining a grant of letters of administration; 

(b) a person named in an order of the Supreme Court, 

if a grant of letters of administration is not applied for within 6 months of the date of death. 
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7.8 Again these transmission do not require a grant of letters of administration. However, it is at the 
Registrar’s discretion, and may require a grant of letters of administration if they are not 
satisfied. 

Applying for Probate in Queensland 

7.9 The process for applying for probate in Queensland is set out in the Uniform Civil Procedure 
Rules 1999 (Qld), and is as follows: 

(a) advertise your intention to apply for a grant of probate in: 

(i) a state-wide newspaper (i.e. the Courier Mail); or 

(ii) any newspaper approved for the area of the testator’s last residential address (the 
approved list is published and amended by the Supreme Court from time to time); 
and 

(iii) the Queensland Law Reporter; 

(b) give a copy of the advertisement to the Public Trustee; 

(c) prepare the relevant forms and documents (including the original Will and death 
certificate)  

(d) file the supporting documents and application in the Supreme Court at least: 

(i) seven days from giving notice to the Public Trustee; and 

(ii) fourteen days from the publication of the last advertisement. 

Choosing the appropriate jurisdiction 

7.10 In Queensland, the Supreme Court has the power to grant probate of a Will. 

7.11 However, a grant of probate in Queensland will not necessarily be accepted in other Australian 
States and Territories. If that is the case, then a reseal will need to be granted from the 
Supreme Court in that State or Territory. 

7.12 In particular dealing with real estate in other States and Territories will require a reseal in that 
jurisdiction.  

7.13 The general rule is that a grant of probate from the deceased’s domiciled jurisdiction can be 
used to claim their moveable assets, regardless of where they are located, but a grant or a 
reseal will be required for immoveable property in the jurisdiction in which that property is 
located. 

7.14 This means that it does not necessarily follow that the grant should be obtained in the State or 
Territory that the deceased lived in at the date of their death. Careful consideration should be 
given to the deceased’s estate as a whole to determine the most appropriate jurisdiction. 

8. EXECUTOR’S DUTIES  

General Duties 

8.1 The overarching duty of an executor is to preserve and maximise the estate the beneficiaries. 
The executor must act in good faith and in accordance with the terms of the Will and relevant 
laws. 

8.2 Key executorial duties, under both the Act (as set out in section 52) and the law developed form 
court decisions, include to: 
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(a) collect and get in the real and personal estate of the deceased and administer it 
according to the terms of the Will and the law;  

(b) apply for probate, when necessary; 

(c) pay estate liabilities, including tax; 

(d) distribute the estate as soon as practicable; 

(e) act impartially between beneficiaries; 

(f) keep proper accounts and keep beneficiaries (and the court where necessary) informed; 

(g) deliver up the grant of probate or letters of administration to the court whenever required;  

(h) distribute the estate of the deceased, subject to the administration, as soon as possible; 
and 

(i) pay interest upon any general legacy (a specific gift of a monetary amount): 

(i) from the first anniversary of the death of the testator until payment of the legacy; or 

(ii) in the case of a legacy that is, pursuant to a provision of the will, payable at a 
future date—from that date until payment of the legacy; 

at the rate set out in the legislation (currently 8% per annum) or at such other rate as the 
court may either generally or in a specific case determine, unless any contrary intention 
respecting the payment of the interest appears by the will. 

8.3 An executor may be personally liable for any loss suffered by beneficiaries because of the 
executors actions. 

8.4 An executor may also incur liability because of certain roles assumed in the course of acting as 
executor. In particular, an executor may incur liability by becoming the director of a company in 
which the deceased person held shares or a partner in a business partnership in which the 
deceased person was involved. 

The Executor’s Year 

8.5 Section 52 of the Act preserves the principle of the ‘executor’s year’, which is essentially a rule 
of practice providing that: 

(a) unless a contrary intention is expressed in the Will, interest will not run on legacies until 
one year after the testator’s death;  

(b) after one year from the testator’s death, the executor should distribute the estate if 
possible; and 

(c) if the executor has completed collection of the estate assets and finalised the estate 
debts, beneficiaries are entitled to receive their distribution within a reasonable time. 

8.6 The ‘executor’s year’ is a common law rule. Under the common law rule is generally considered 
that any legacy should be paid within one year of the testator’s death, and that the estate 
administration should also be largely completed within this timeframe. However the rule does 
allow for what is reasonable in the circumstances. So in estates with more complexity, or 
subject to disputes, the payment of interest on a legacy and completing the administration of the 
estate within a year will not be warranted.  
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Insurance 

8.7 Many estates include high-risk assets, such as real property, cars, jewellery and artworks. It is 
usually prudent for executor’s to take out insurance in respect of these assets, if not they risk 
personal liability for any diminution in the value of the estate. 

8.8 Similarly, it may be possible for the executor to obtain insurance in respect of their own personal 
liabilities. This is however quite rare. 

Executor’s Accounts and Commission 

8.9 Executors and trustees are entitled to be reimbursed for reasonable expenses they properly 
incur in administering the estate or trust. 

8.10 Subject to the terms of the Will or testamentary trust, professional trustees and executors may 
also charge professional fees for their services. This will usually include an entitlement to 
charge for work that is both professional (their ordinary professional advice and work), and non-
professional (tasks like arranging for a property to be cleared of chattels and prepared for sale). 

If there is no provision in the relevant document allowing professional fees to be charged, 
trustees and executors are not generally entitled to a fee for service. 

8.11 The Act does also allow executors to claim a commission, but only with the approval of the 
beneficiaries. In the absence of an agreement, the executor may apply to the Supreme Court for 
authorisation. 

8.12 The Court will have regard to whatever matters it thinks fit in deciding whether to award an 
executor’s commission.  

8.13 The case law does set out a number of factors that will affect an award of commission, 
particularly: 

(a) acting in a conflict of interest (for example by seeking to purchase estate property at a 
discount); 

(b) payment of excessive legal and other professional fees in the administration of the estate; 

(c) delay in finalising the estate; 

(d) using estate funds to finance the claim for commission; and 

(e) any other instances of fraud or negligence. 

It is of course worth reiterating that an executor that is guilty of any of this conduct may have 
more serious matters to be concerned about than obtaining a commission, since they will most 
likely also be liable to the beneficiaries for breach of their duties as executor. 

Acting Unanimously  

8.14 The Act allows up to four people to act as administrator or executor of an estate, and testators 
often appoint more than one person to act under their Will.  

8.15 Where more than one person is acting as executor (or administrator) of an estate, they are 
required to act unanimously. 

8.16 Where an executor or administrator acts without the consent of the others, they risk being 
personally liable for any expenses incurred, or damage suffered by the estate as a result of their 
actions.  
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Seeking Direction from the Court 

8.17 The Trusts Act 1973 (Qld), which also applies to executors, allows an executor or administrator 
to apply to the court for directions concerning: 

(a) any property that is the subject of a trust; 

(b) the management or administration of that property; or 

(c) the exercise of any power or discretion vested in the executor. 

8.18 This is very broad scope for executors to apply to the court. 

8.19 An executor will be absolved from personal liability to the extent they comply with the directions 
given by the Court upon such an application. 

8.20 The case law suggests that in certain circumstances, executors are compelled to seek 
directions otherwise they risk being held personally liable for any loss to the estate. 

8.21 Where the issues in an estate are complex, and the beneficiaries and/or executors cannot get 
along or agree about things like the value of property, or how the property should be disposed 
of by the executors, it is worth considering whether the court’s direction is sought. Where the 
value of the property is significant, directions should be considered early on as it can avoid the 
loss of time and money. 

9. FAMILY PROVISION APPLICATIONS 

9.1 In each of the States and Territories, the succession legislation allows for a certain class of 
people to make a claim for provision or further provision from an estate. 

9.2 The same rules apply regardless of whether there is a Will or it is an intestate estate. 

9.3 The purpose of the legislation is to allow those people who have been left without adequate and 
proper provision from an estate, to apply for proper provision for their education, advancement 
and maintenance in life. 

9.4 When a person brings a family provision application, the court must decide three questions: 

(a) Is the person ‘eligible’?  

(b) Whether the deceased has provided ‘adequate provision’ for the applicant from the 
estate?  

(c) If ‘adequate provision’ has not been made, then whether further provision should be 
made for the applicant, and if so, how much? 

9.5 To be eligible to make an application in Queensland, a person must be the deceased’s: 

(a) spouse;  

(b) children (including stepchildren and adopted children); or 

(c) dependant.  

9.6 To be a stepchild is: 

(a) a child of the spouse of the deceased; and 

(b) the spouse and the deceased must have been in a relationship at the date of death.   
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The stepchild relationship does not end on the death of the child’s biological parent. 

9.7 To be considered as a dependant of the deceased, the applicant must have been: 

(a) a parent of the deceased; 

(b) the parent of the deceased’s child under the age of 18 years; or 

(c) a person under the age of 18 years; and 

(d) wholly or substantially supported by the deceased. 

9.8 The time limit in which a claim must be made (that is filing an application in court) is 9 months of 
the date of death. There is a discretion for the court to allow a claim to be made out of time, but 
it is rare circumstances where an extension will be allowed. 

9.9 However, provided an executor or administrator has not received notice of any claims at 6 
months from the date of death, then they may distribute the estate. Therefore, if the claimant did 
not provide notice to the executor within 6 months of the date of death, and later makes a claim 
for provision, if the estate has already been full distributed there is no estate for the applicant to 
claim against and their claim must fail. 

9.10 The test in answering whether a person has been left with adequate provision is: 

‘What a fair a just testator would have done knowing all of the circumstances’. 

9.11 When considering ‘all of the circumstances’, the court will consider a range factors, including: 

(a) the size of the estate; 

(b) the needs and financial circumstances of applicant; 

(c) the health and personal circumstances of the applicant; 

(d) the relationship between the deceased and the applicant;  

(e) any contributions made to the estate by the applicant; 

(f) any provision the deceased made for the applicant during their life; 

(g) any obligations the deceased owed to the applicant; 

(h) the terms of any previous Wills; 

(i) evidence of the testator’s intentions 

(j) character and conduct of the deceased and applicant in estrangement cases; 

(k) all of the above factors in relation to any competing claims; 

(l) any other relevant matters. 

9.12 The circumstances are reviewed as at the date of death.  So in cases where a long period of 
time has passed between the making of the Will and the date of death, yes the terms of the Will 
may have been appropriate at that time, but due to the change in circumstances is no longer 
appropriate at the date of death.  

9.13 For public policy reasons, it is not possible to contract out of a family provision claim. However, 
the court can have regard to ‘any other relevant circumstances’, including where an applicant 
has received something from the deceased on the promise or provision that they do not make a 
family provision claim. Binding Financial Agreements are an example of this. Whilst it will not be 
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binding or a valid disclaimer to making a family provision claim, it can be regarded as part of the 
circumstances as a whole. 

Executor’s role 

9.14 In a family provision claim the executor’s role is to uphold the terms of the Will. However, the 
executor also has a duty in preserving the value of the estate. So where the costs of the claim 
are likely to outweigh any benefit to the other beneficiaries of the estate, the executor is also 
under a duty to attempt to settle the claim. 

9.15  If the claim proceeds to a hearing, the executor has a duty to assist the court and provide all 
relevant material in order for the court to properly consider the claim. Depending on the level of 
involvement from the other beneficiaries of the estate, and the standard of the evidence 
provided by the applicant, the executor has an onerous task of providing the court with all of the 
relevant circumstances listed at 9.11 for each of the competing beneficiaries. 

9.16 Where an executor is also a beneficiary of the estate, or the claimant, it does not preclude them 
from acting as the executor.  

9.17 However, if the executor is making the family provision claim it is usually advisable that they do 
cease to act as the executor. 

9.18 From a costs perspective, the executor who is also a beneficiary of the state, but not making a 
family provision claim, needs to ensure that the costs they incur on behalf of the estate are 
legitimately on behalf of the estate, and not purely for the executor’s own interest as a 
beneficiary. 

Protecting the Executor 

9.19 Under section 44 of the Act, an executor is protected from personal liability in respect of 
distributions from the estate if any of the following apply: 

(a) the distribution was properly made by the executor for the maintenance and support of 
the spouse or a child of the deceased totally or partially dependant on the deceased 
person before death, regardless of whether the executor has received notice of a family 
provision application; 

(b) the distribution was made not earlier than 6 months after the date of death and without 
notice of any family provision application; or 

(c) the distribution was made not earlier than 9 months after the date of death and the 
executor has not received written notice that a family provision application has actually 
commenced. 

9.20 Section 44 also provides that a claimant cannot bring an action against an executor in respect 
of a particular distribution if the claimant has: 

(a) already consented to that distribution; or 

(b) given written notice that it does not intend to make any application that would affect the 
particular distribution. 

10. CONCLUSION 

10.1 This paper provides a snapshot of some of the issues that can arise in estate administration due 
to poor planning, or simply due to the complexity of estate administration itself. 

10.2 Executors and administrators carry are arduous task, and can open themselves to personal 
liability. This needs to be made clear to our clients so that they carefully carry out their duties 
and responsibilities. 
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10.3 Where complexities arise, professional specialist advice should be sought. It all seems simple 
until it goes wrong. 
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