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1. INTRODUCTION 

In this paper I do not intend to provide a detailed paper on State taxes in Queensland.  

Rather I propose look at some specific issues that may be relevant in dealing with State tax 
issues when advising clients on a structure or restructure and also some specific planning 
strategies.  

I have endeavoured to discuss issues and strategies that are relevant to the different areas 
dealt with by other speakers during the course of this seminar. 

2. RELATIONSHIP BREAKDOWNS  

Interaction between Family Law Act and Duties Act 

Section 424 of the Duties Act 2001 (Qld) provides limited exemption from duty for specific 
transactions that give effect to a matrimonial or de facto relationship instrument. 

A matrimonial instrument is defined as an agreement or court order under the Family Law Act 
1997 (Cth) that provides for the transfer of matrimonial property from one party of the marriage 
to the other party of the marriage.

1
  

Matrimonial property is the principal residence of the party to whom it is to be transferred or a 
private vehicle for use by that person.

2
 

A de facto relationship instrument is an agreement or court order under the Property Law Act 
1974 (Qld)

3
 and de facto relationship property is property of one or both of the de facto partners. 

The Family Law Act 1975 (Cth) purports to provide a more extensive duty exemption that 
extends to transfers of a much wider category of property transferred pursuant to court orders 
and financial agreements resulting from the breakdown of a marriage or a relationship. 

However, in Queensland, the exemptions provided for in the Family Law Act have not been 
specifically legislated in the Duties Act. This can be contrasted with the approach in New South 
Wales where the exemption provisions in the Family Law Act have been largely replicated in the 
Duties Act 1997 (NSW).

4
 

The problem this creates is that the availability of duty exemptions for transactions implemented 
as part of a property settlement following a relationship breakdown (apart from those which fall 
within the narrow ambit of matrimonial or de facto instruments) relies on of the exercise of an 
administrative discretion by the Commissioner. There is no legislative backing for these 
exemptions and there is therefore always a risk that the policy underpinning the administrative 
discretion could change.  

Also there is very little guidance as to exactly what is the Commissioner’s position. The 
Commissioner had issued Practise Direction 45.3 but this has since been withdrawn. In order to 
ascertain the policy that currently applies it is necessary to go to the OSR website which sets 
out a number of examples as to how the discretion will be applied. As with all administrative 
approaches based on examples, this is unsatisfactory in that invariably, the situations 
practitioners are dealing with, fall outside the examples provided on the website.  

                                                      
 
1
 section 420 

2
 section 421 

3
 section 422 

4
 section 68 
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A further difficulty with this approach is that, if a taxpayer is dissatisfied with a decision of the 
Commissioner not to grant the exemption, there is no statutory basis on which they can object 
or appeal against that decision because the exemption is not available under the Act.  

One option open to a taxpayer in that situation would be to apply for ex gratia relief. The OSR 
and Treasury websites indicate that all taxpayers have the right to seek ex gratia relief against 
the assessment of duty, but again this avenue has no statutory basis and there is very little 
material available as to provide any guidance as to the circumstances in which an ex gratia 
application might be successful.   

Another alternative may be to apply for judicial review relying on the concept of ‘legitimate 
expectation’. The potential application of this concept in the context of an application to de-
group employers for payroll tax purposes in New South Wales was considered recently in Chief 
Commissioner or State Revenue v Seovic Civil Engineering Pty Ltd.

5
 

The ‘Family Law’ exemptions 

The provisions of the Family Law Act which provide for stamp duty relief are sections 90, 90L 
and 90WA. Section 90 is the original exempting provision and it stipulates that duty is not 
payable on: 

(a) a deed or other instrument signed for the purposes of or in accordance with an order of 
the Family Court; 

(b) a maintenance agreement that confers a benefit on a party to or a child of the marriage; 
and 

(c) a deed or other instrument signed for the purposes of or in accordance with a relevant 
maintenance agreement provided it confers a benefit upon a party to or child of the 
marriage. 

Section 90L provides that duty is not payable on a financial agreement, a termination 
agreement or a deed or other instrument executed for the purposes of or in accordance with a 
financial agreement made under the relevant provisions of the Family Law Act.  

Section 90WA introduced similar duty exemptions for transactions implemented pursuant to 
orders or agreements implementing property arrangements as a result of the breakdown of de 
facto relationships. 

The OSR approach 

The ‘base position’ of the Commissioner in relation to duty on transactions pursuant to orders or 
financial agreements implementing property settlements is that duty is not payable on any 
orders or agreements or transactions which fall within the scope of sections 90, 90L or 90WA, 
subject to some specific restrictions noted on the OSR website.  

The website indicates that the court order or financial agreement must: 

 be a valid order or agreement; 

 pre-date the relevant transaction; 

 specify the property being transferred; and 

 clearly state who the property is to be transferred to. 

The OSR website then provides some specific examples of what will be exempt or dutiable 
transactions in the context of matrimonial or de facto property settlements. 

                                                      
 
5
 [2014] NSWCATAP 94 
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The position taken by the OSR can be summarised as follows: 

(a) Transfers of property pursuant to a Family Court order will be exempt from duty 
irrespective of whether the property is transferred to a spouse or some other entity (such 
as the trustee of a family trust) provided that the transaction is clearly required under the 
terms of the order and the transfer documents are signed after the date of the order.  

(b) Transfers of property pursuant to the terms of a financial agreement will similarly be 
exempt from duty but there seems to be some uncertainty whether the OSR will apply the 
exemption where the transferee is not a party to the marriage or a child or the marriage.  

There appears to be still be some confusion about the position of the OSR in relation to these 
exemptions. Under the original exemption (in section 90) any transactions pursuant to a court 
order were exempt and the material on the OSR website and the now withdrawn Practice 
Direction DA45.3 confirms that the OSR does not consider that it is relevant whether the parties 
to the transactions are limited to the parties to the marriage.  

The problem under the exemption in section 90 was that, if a transaction was implemented 
pursuant to a ‘maintenance agreement’, the exemption was only available to the extent that the 
agreement was for the benefit of a party or a child of the marriage.  

The landscape has changed significantly since then with the introduction of binding financial 
agreements and section 90L which provides that any deed or other instrument executed for the 
purposes of or in accordance with a financial agreement is exempt from duty. It is not a 
requirement of section 90L that the financial agreement or transactions entered into pursuant to 
it must be for the benefit of a party to or child of the marriage or relationship.  

However, it appears that the OSR is continuing (in some cases at least) to apply the 
administrative exemption for transactions entered into pursuant to financial agreements as if 
there was a requirement that the agreement must be for the benefit of a party to or child of the 
marriage.  

Our firm had a matter recently where the exemption was refused for a transfer pursuant to a 
financial agreement where the property was being transferred to a company controlled by a 
child of the marriage. The verbal indication received from the OSR was that the duty exemption 
would have been allowed had the transfer been pursuant to a court order.  

This is inconsistent with the words of section 90L and illustrates that the current administrative 
arrangements for the application of the Family Law Act exemption are unsatisfactory.  

3. LANDHOLDER DUTY AND TRUSTEE COMPANIES 

Trustee companies owning land 

One issue that is sometimes overlooked is whether landholder duty is payable on transfers of 
shares in a trustee company that holds land.  

Generally the focus in those situations is whether corporate trustee duty will be payable.6  

Landholder duty may be payable where a company holds land valued at more than $2 million, 
and land held by a company in a trustee capacity is included in that company’s ‘landholdings’ if 
the company is a ‘beneficiary of the trust’.

7
 

With many private discretionary trusts, the trustee will be an eligible beneficiary because of the 
very wide categories of secondary and tertiary beneficiaries that are usually provided for.  

                                                      
 
6
 part 2 of chapter 3 Duties Act 

7
 section 168 Duties Act 
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Therefore, before dealing with shares in a trustee company which owns land, it is important to 
ascertain whether the trustee is excluded as a beneficiary. If not, the deed should be amended 
to make it clear the trustee is excluded (or the trustee could execute a disclaimer relinquishing 
any interest in the trust).  

The approach our firm has adopted is to include a provision in our precedent trust deeds that 
excludes the trustee from being a beneficiary unless the clients elect to specifically name the 
trustee entity as an eligible beneficiary. 

4. CORPORATE RECONSTRUCTION EXEMPTION 

Types of corporate reconstruction 

One of the other presenters at this seminar will deal with consolidation issues for SMEs. 
Generally, corporate reconstructions involve either: 

 interposing a new holding company to acquire all the shares in an existing company; or 

 transferring property between ‘group companies’. 

In this section of the paper I want to focus on several specific issues that may arise with the first 
category of corporate reconstruction.  

Corporate reconstructions and landholder duty 

Because shares in private companies are no longer regarded as dutiable property in 
Queensland, the share exchanges required to interpose a new holding company will often not 
have duty implications.  

One significant exception to this is where the existing company is a ‘landholder’, which is 
defined in section 165 of the Duties Act as an ‘entity that has land-holdings in Queensland, the 
unencumbered value of which is $2,000,000 or more’.  

In that situation, interposing a new parent company will be subject to duty unless the corporate 
reconstruction exemption in section 409 applies.  

The exemption in section 409 will apply where a new parent company acquires all of the shares 
in a landholder company and: 

 the restructure satisfies the requirements for a ‘corporate reconstruction’; and 

 the specific conditions set out in section 409 (in particular paragraphs (c)(i) to (vii)) are 
complied with. 

How do you know if there is a ‘corporate reconstruction’? 

Section 398 provides that a corporate reconstruction happens if: 

 through a transaction or series of transactions, property is transferred or agreed to be 
transferred, for the purpose of changing a corporate structure to make internal 
adjustments to corporate arrangements; 

 the transaction is necessary to give effect to the purpose of the reconstruction and is not 
undertaken for ‘any other purpose’;  

 the transfer is not part of an arrangement under which any company involved in the 
restructure will or may cease to belong to a corporate group formed by the restructure. 

The problem with these threshold conditions is that it is virtually impossible to determine what 
they mean (let alone whether they are satisfied), particularly the requirement that the restructure 
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is for the purpose of changing a corporate structure to make internal adjustments to 
corporate arrangements. 

For this reason my view is that clients should never implement a corporate restructure which 
could trigger a material duty liability unless they first apply for a ruling to ensure that the 
Commissioner accepts that the threshold (and other specific) requirements are satisfied.  

The procedures for applying for an advance ruling are set out in Division 4.
8
 

This simple precaution avoids the possibility of getting a nasty surprise if restructure documents 
are lodged on the assumption that the exemption applies and the Commissioner determines 
that these threshold conditions (or the more specific requirements in section 409) have not been 
satisfied. 

The new parent company must remain ‘dormant’ between incorporation and the ‘resolution’ to 
acquire the shares in the landholder company 

In order to obtain the exemption from landholder duty under the corporate reconstruction 
provisions, it is a requirement that the new parent company has been ‘dormant’ from the date of 
its registration until ‘the resolution to become the new parent company’.

9
  

The definition of ‘dormant’ in Schedule 6 provides that, during the relevant period, the parent 
company must not: 

 have had any assets or liabilities other than the initial share capital for subscriber shares 
or shares issued to replace the subscriber shares; 

 been a party to ‘an agreement’ or a beneficiary or trustee of a trust; or 

 issued or sold any shares other than subscriber shares or shares issued to replace the 
subscriber shares.  

In circumstances where the new parent company is registered and acquires the shares in the 
landholder company almost immediately there should be no issues in satisfying this ‘dormancy’ 
requirement.  

However our firm has recently seen a situation where the landholder company had secured 
debt and the consent of the financier was required before the shares in the landholder could be 
transferred to the new parent company. There was a significant time lag between the 
registration of the parent company and the implementation of the restructure. 

Prior to the new parent company actually acquiring the shares in the landholder, the parent 
company granted a fixed and floating charge to the financier.  

The Commissioner has taken the position that the granting of the charge to the financier means 
the parent company had entered into an ‘agreement’ and that this occurred prior to the 
resolution to become the new parent company.  

This raises some interesting issues.  

The first is what exactly is required in order for the new parent company to have ‘resolved’ to 
acquire the shares in the landholder.  

The view the Commissioner has taken is that the grant of charges to the bank occurred prior to 
any resolution to acquire the shares in the landholder company, mainly because there was no 
resolution in writing of either the shareholders of directors of the new parent company signed 

                                                      
 
8
 sections 410 and 411 

9
 section 409(1)(c)(ii) 



 
 

 

 
SME Structures and Restructures 
 

6 of 19 

 

prior to the date of the charge was granted to the bank and that this meant the parent company 
was not ‘dormant’ for the required period.  

The Commissioner’s argument that the resolution to implement the restructure can only be 
evidenced in writing is questionable as there clear authority that (at least for tightly controlled 
private companies) the failure to observe formalities or reduce resolutions to writing does not 
mean there is not a valid resolution.

10
  

The fact that the Commissioner has taken this position illustrates the importance of: 

 implementing the restructure as soon as practical after the registration of the parent 
company; 

 ensuring that the resolution to acquire the shares is documented; and  

 making sure that there are no ancillary transactions whatever in relation to the restructure 
prior to signing of resolution to acquire the shares in the landholder company.  

Consideration shares must have the same value as original shares (section 409(1)(c)(v)) 

Another potential issue with section 409 is that the shares the clients receive in the new parent 
company must be ‘equal in value’ to the shares they previously held in the landholder company.  

The Commissioner’s view is that this means the shares must be ‘exactly’ equal in value.  

In another recent matter, two subscriber shares were issued on registration of the new parent 
company and a further 99,998 shares were issued to the clients when the exchange of shares 
took place.  

The Commissioner is arguing that the subscriber shares cannot be counted as part of the 
consideration for the share exchange (for a number of reasons). If that is correct, there is a 
difference of approximately .00002% in the value of the consideration shares as opposed to the 
shares exchanged in the landholder. 

The Commissioner’s view is that this minute discrepancy is sufficient to deny the exemption.  

The easiest way to avoid any argument that there is a discrepancy between the shares 
transferred and received as consideration is to ensure that the subscriber shares are 
redeemable shares and that they are redeemed when the consideration shares are issued by 
the new parent company. The result of this will be that, immediately after the restructure, the 
only shares the clients hold in the new parent company will be those which were issued as 
consideration for the transfer of shares in the landholder.   

Due diligence issues on acquisitions 

If acting for clients who are acquiring shares in a company, one issue that should be addressed 
in the due diligence process is to clarify whether the target company has acquired assets or 
otherwise been involved in a restructure where the corporate reconstruction exemption has 
been claimed.  

The reason for this is that, if a company which was part of the corporate reconstruction ceases 
to be part of the relevant corporate group within three years after the transaction, the 
Commissioner can issue a reassessment to effectively reverse the exemption except in some 
limited circumstances.

11 
 

                                                      
 
10

   Nagler v Volski (no. 2) (2002) 20 ACLC 431; Swiss Screens (Australia) Pty Ltd & Anor v Burgess & Ors (1987) 
5 ACLC 1076; Roden v International Gas Applications (1995) 18 ACSR 454; Hotien Holdings Pty Ltd v Frits Mare 
& Ors [2007] NSWSC 599; MYT Engineering Pty Ltd v Mulcon Pty Ltd (1997) 15 ACLC 1057 
11

 section 412 
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Therefore, clients who acquire shares in a target company that has acquired assets and 
claimed exemption duty under the corporate reconstruction provisions may find themselves 
liable for duty on the transaction entered into before they acquired ownership. 

5. TRUST RESTRUCTURES 

General comments 

As a result of a number of changes made when the Duties Act was introduced and subsequent 
amendments, there are many transactions which may be implemented in the course of 
restructuring a private trust entity which will no longer attract duty. For example, there are no 
longer ‘resettlement’ or ‘declaration of trust’ heads of duty.  

Also, the introduction of exemptions from corporate trustee duty and for trust acquisitions and 
surrenders where the trust is a ‘family trust’ means that there is substantially more scope to vary 
private trusts without incurring duty.  

However, there are still some specific requirements that need to be borne in mind and some 
potential traps.  

Relying on ‘family trust’ exemptions 

The Duties Act provides for exemptions from duty on trust acquisitions and surrenders
12

 and 
from corporate trustee duty

13
 where: 

 the trust is ‘established and maintained primarily for the benefit of the members of a 
particular family’; and  

 the trust acquisition or trust surrender involves members of that family acquiring or 
surrendering trust interests; or 

 in the case of corporate trustee duty, the person acquiring shares in the trustee company 
is a member of the relevant family group. 

The members of a particular person’s family are set out in the definition of ‘member’ in Schedule 
6 and basically include: 

 the person’s spouse; 

 the parents, grandparents, siblings and nephews and nieces of the person and their 
spouse; 

 a child, stepchild or grandchild of the person; and 

 the spouse of any of the other family members listed in the definition.  

The provisions further stipulate that a discretionary trust will be taken to be established and 
maintained primarily for the benefit of the members of a particular family if the primary 
beneficiary/takers in default of appointment of capital are members of that family or a family 
company.

14
 

A trust will also satisfy the requirements if the last ‘taker in default’ is a person determined in 
accordance with the intestacy rules in the Succession Act (Qld) or a charitable institution.  

                                                      
 
12

 section 118 
13

 section 225 
14

 sections 118(3) and 225(2)) 
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This leaves open the question of whether a trust will still qualify as one that is established and 
maintained primarily for the benefit of the members of a particular family where it has no default 
beneficiaries. This is not an uncommon scenario.  

The provisions do not say that a trust can only be a ‘family trust’ where it has default 
beneficiaries and they are family members. Therefore, in theory it should be possible to argue 
that the Commissioner should still be satisfied that the trust is established for the benefit of the 
family if there are no default beneficiaries. 

However, prior to the introduction of the amendments that deemed a trust to be established for 
the benefit of a family if the family members are the default beneficiaries, the OSR consistently 
refused to accept that discretionary trusts could be said to have been established for that 
purpose because the trustee had a discretion to distribute outside the family group. 

Therefore, it is reasonable to expect that the OSR is unlikely to allow the ‘family trust’ 
exemptions if the trust does not have default beneficiaries. 

It is therefore important to carefully check the wording of the trust deed before assuming that 
the ‘family trust’ exemption will apply.  

The second requirement in relation to the exemption for corporate trustee duty is that the 
person who acquires the shares in the corporate trustee must be a member of the family who 
does not hold the shares as a trustee. Section 225 has a specific provision in relation to who will 
be deemed to be a member of the family of a person for the purposes of applying that section

15
 

and, for that purpose, the concept of family member is slightly narrower than that set out in 
Schedule 6.  

The effect of this slightly narrower definition is that care will needed when transferring shares in 
a company that acts as trustee of a discretionary trust to ensure that the person acquiring the 
shares fits within this specific definition of family member in section 225(4).  

Change of trustee 

Many people (including advisers) seem to think that a transfer of dutiable property as a 
consequence of a change of trustee is not subject to duty but that is not the case. The transfer 
of property as a result of a change of trustee will be subject to duty unless the requirements for 
the exemption in section 117 of the Duties Act are satisfied.  

There are two requirements in that section which are that: 

 the transaction is not part of an arrangement involving a change of the rights or interest of 
a beneficiary or to terminate the trust; and  

 transfer duty has been paid on all previous trust acquisitions or trust surrenders for which 
duty is imposed under the Duties Act.  

The practice of the OSR is to require the parties to lodge declarations by the new and retiring 
trustee confirming that these conditions are satisfied. In my experience the OSR do not look 
behind these declarations.  

A practical issue for registered self-assessors is that the OSR require that change of trustee 
documents must be self-assessed.   

This imposes a somewhat onerous obligation on the self-assessor because, notwithstanding 
that the clients may willingly sign a declaration that the conditions in section 117 are satisfied, 
this may often involve questions of judgement. 

                                                      
 
15

 section 225(4) 
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For these reasons, the practice our firm has adopted is that we will rarely self asses change of 
trustee documents. Instead we prepare documentation but get the clients to submit the 
documents for stamping by post. 

A particular concern for a self-assessor arises from the fact that they need to form a view as to 
whether the transaction is part of an arrangement involving the change of rights of interests of a 
beneficiary. Almost invariably there are multiple reasons for a change of trustee and the 
question of whether any of those reasons involve a change in the rights or interests of 
beneficiaries can sometimes be finely balanced.  

If the provision is read literally, a mere change of trustee could never be caught as an 
arrangement involving a change in the rights or interests of a beneficiary - because those rights 
are governed by the terms of the trust deed, not the identity of the trustee.  

Notwithstanding this technical argument, any arrangement that is intended to result in a likely 
change in the way in which trust income or capital will be distributed in the future should be 
approached with some caution.  

There is very little guidance provided by the OSR as to when it might be considered that a 
change of trustee is part of an arrangement involving a change of the rights of interests of a 
beneficiary. The OSR has issued Public Ruling DA207.1.2 to provide some (somewhat 
unhelpful) examples of when the similar (but not identical) requirement in relation to corporate 
trustee duty exemption in section 225 will apply.  

That section requires that (assuming the family trust exemption does not apply) the transfer of 
shares in a corporate trustee as part of an arrangement under which the person will obtain 
direct or indirectly a benefit relating to the property held on the trust. The thread that does 
emerge from DA207.1.2 is that if, as a result of the transaction, a person will gain control (or 
more control) of the powers and discretions involved in distributing income or capital, then it is 
likely that the arrangement will be deemed to be one that provides a benefit relating to the 
property held in trust.  

While the test under section 117 is whether the arrangement is one involving a change ‘in the 
rights or interests of a beneficiary’ of the trust which is different, there may be a concern if the 
new trustee is a beneficiary or controlled by beneficiaries such that they will then be in a 
position to determine that income or capital could be distributed to themselves.  

The duty exemption on change of trustee will apply in limited circumstances where the change 
is part of an arrangement involving a change in the rights or interest of a beneficiary.  

This extended exemption will apply where: 

 duty has been paid on another transaction involved in the arrangement (e.g. the transfer 
of units in a unit trust); or 

 the change in rights or interests could have been implemented in a way which would not 
have triggered duty (e.g. if the trust is a ‘family trust’ and the other requirements for 
exemption in section 118 (exempting trust acquisitions in family trusts) are complied with. 

In those circumstances, a change of trustee which might allow new beneficiaries to benefit from 
the trust, will still be exempt under section 117(2).  

Strategies to avoid/reduce corporate trustee duty  

In circumstances where a new party wants to take control of a discretionary trust by taking 
control of the corporate trustee, it may be possible to implement that arrangement in a way 
which triggers only minimal duty, even though the trust does not qualify as a ‘family trust’, or the 
person acquiring the shares in the trustee company is not a member of the relevant family. 
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One option in those circumstances would be for the new controllers to ensure that they or 
entities controlled by them are made eligible beneficiaries of the target trust and then to appoint 
a new trustee that they also control.  

A typical discretionary trust will have a very broad range of beneficiaries and new parties who 
want to take control of the trust will generally easily be able to qualify as eligible beneficiaries 
(for example by setting up a trust which they control but which has common beneficiaries with 
the ‘target trust’).  

Even if it is necessary to amend the trust deeds for the ‘target trust’ to add additional 
beneficiaries this should not trigger any capital gains tax consequences following the decision in 
Commissioner of Taxation v Clark

16
 and nor will it trigger a trust acquisition or trust surrender 

provided that no change is made to the default/primary beneficiaries of the trust.  

The danger with this is the Commissioner may determine that the change of trustee is part of an 
arrangement to change the rights or interests of beneficiaries.  

An alternative that will vest effective control of the target trust in the new parties is to restructure 
the shareholding of the trustee company and amend its constitution so that only a small 
percentage of shares has to be transferred in order to put the new parties in effective control of 
the trust.  

In many cases this can be achieved by transferring as little as 1% of the shares in the trustee to 
the new controllers. The transfer of these shares would be subject to corporate trustee duty, but 
only on 1% of the trust assets.  

The new controllers would generally also become the appointors of the target trust but that will 
not trigger any duty issues. 

Whether this strategy will be practical in any particular case will depend upon the circumstances 
and objectives of the parties.  

Duty issues on ‘transfer’ of units in unit trusts  

Units in a private unit trust are not ‘dutiable property’ under the Duties Act and this provides 
some interesting possibilities that may allow the beneficial ownership of units to be transferred 
without triggering any dutiable event – in appropriate circumstances.  

For example, consider the structure illustrated in the following diagram.  

 
 
 
 
 
 
 
 

 

 

 

If XYZ Trust transfers its units to ABC Trust this will be assessed as a ‘trust acquisition’ and 
duty will be assessed on 50% of the market value of the commercial property. 

                                                      
 
16

 [2011] FCAFC 5 

ABC Pty Ltd atf ABC Trust XYZ Pty Ltd atf XYZ Trust 

Alphabet Unit Trust 

Commercial Property 

50% 50% 
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However different consequences may arise if, instead of transferring the 50% of units to the 
ABC Trust, the trustee of the XYZ Trust declares that it holds the units on trust for the trustee of 
the ABC Trust (or some other entity nominated by ABC). As a consequence of the declaration 
of trust, ABC Trust will effectively become the beneficial owner of these units in the unit trust but 
XYZ Pty Ltd will remain on the register as the holder of the units.  

Duty is only payable if the transactions involve a dutiable transaction in respect of dutiable 
property or an interest in that property.

17
 The categories of dutiable transaction listed in section 

9 that need to be considered in relation to the proposed transactions are: 

 a transfer of dutiable property; 

 an agreement for the transfer of dutiable property; 

 the creation or termination of a trust of dutiable property; 

 a trust acquisition or trust surrender (in respect of dutiable property). 

Section 10 defines five categories of ‘dutiable property’ and section 10(2) stipulates that a 
reference to dutiable property includes an interest in that property. Units in private Trust are not 
dutiable property. 

The restructure will not involve a transfer of dutiable property or agreement to transfer dutiable 
property. The declaration of trust in respect of units in the Trust will create a trust in respect of 
those units but, because the units themselves are not dutiable property, the declaration of trust 
does not constitute the ‘creation of a trust of dutiable property’. 

The definition of dutiable property in section 10 does include an interest in that dutiable property 
but the High Court has confirmed that a unit holder in a unit trust does not have a beneficial 
interest in the assets of the trust.

18
 If trust deed for the Alphabet Unit Trust contains provisions 

similar to those considered by the High Court in the CPT Custodian case, the declaration of 
trust will not involve the creation of trust interests. 

There are quite a number of other duty and practical issues that need to be considered before 
implementing a strategy along the lines outlined above. The purpose of providing this example 
is to illustrate that the fact that units are not ‘dutiable property’ does open up some planning 
opportunities. 

6. PROFESSIONAL PRACTICES 

Duty on dissolution where partners retain ‘their clients’ 

It is quite common when partners in a professional practice elect to go their separate ways for 
them to decide to wind-up the partnership on the basis that each partner (or possibly groups of 
partners) will set up a new practice and retain  ‘their clients’. There is a common misconception 
that this does not involve any dutiable transaction. 

Assuming that the practice has goodwill (ignoring other assets) the effect of a dissolution 
arrangement where a partner retains part of the existing client base is that the partner will 
effectively be acquiring an interest in the goodwill of the practice.  

The reason for this is that the goodwill of a professional practice is included as a Queensland 
business asset

19
 and each partner has an interest in that asset.  

                                                      
 
17

 section 9 Duties Act 
18

 CPT Custodian Pty Ltd v Commission of State Revenue [2005] HCA 53 
19

 section 35 
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Section 10(2) provides that a reference in section 10(1) to property includes an interest in the 
property and the effect of a dissolution where a partner acquires the interest of their former 
partner(s) in goodwill will be a dutiable transaction because it will be the acquisition of an 
interest in dutiable property.  

No goodwill partnerships 

I understand that the tax implications of dealing with interests in ‘no goodwill’ partnerships will 
be dealt with in another session at this seminar.  

The ATO has accepted for many years that, where interests in a ‘no goodwill partnership’ are 
transferred as a result of normal partner exit and entry arrangements, these transactions will 
generally be on an arm’s length basis and, if the partners agree there is no goodwill value in the 
practice, the ATO will not attempt to impute a market value for goodwill.

20
 

The ATO has recently issued several determinations indicating that they will adopt a similar 
approach in relation to no goodwill practices which have incorporated but only in situations 
where there is a dealing in relation to shares in the company.

21
 

The ‘concession’ granted by the ATO in that ruling and IT 2540 is subject to very stringent 
conditions which I am sure will be dealt with in the other session. 

However, even though the partners themselves may not recognise goodwill, the ATO position 
where the entire practice is assigned to a new entity is that there is goodwill that can be valued 
and that the market value substitution rule will apply.  

The OSR also take the view that, irrespective of whether the partners recognise goodwill, a 
profitable business will have goodwill and, if the entire practice is transferred to a new entity, 
duty is payable on the unencumbered value of that goodwill. 

The position of the OSR where there is a transfer of interests between partners in a no goodwill 
practice is not as clear but, based on our firm’s dealings with the OSR, it appears that they will 
not seek to impose duty on a notional goodwill value for ‘intra-partnership transfers’. 

A key practical issue in determining whether duty will be payable on goodwill on a practice 
restructure and, if so, the amount of that duty, is not so much whether an asset called goodwill 
exists but what is the value of that asset.  

If in fact a business (professional or otherwise) has goodwill, the principals in that practice 
cannot deem that asset not to exist merely by agreement between themselves.  

The main difficulty that many ‘no goodwill’ practices will have in contesting a duty assessment 
based on a market value of goodwill arises from the terms of their own partnership or 
stakeholder agreement because, while the agreement may state that the partners do not 
recognise goodwill, the same agreement will often impose restraint of trade covenants on the 
principals.  

The mere existence of non-compete covenants may in fact provide the basis for a determination 
that there is goodwill which has substantive value. In fact the Duties Act specifically provides 
that unencumbered value of goodwill includes the value of any restraint of trade arrangement.

22
 

The generally accepted definition of ‘market value’ is the price that a willing but not anxious 
purchaser would have had to pay to a vendor who was not unwilling but not anxious to sell.

23
 A 

similar test was adopted by the High Court in Abraham v FCT.
24
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 TD 2011/26 and TD 2011/D9 and D10 
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If a practice is a genuine no goodwill practice and the principals agree that none of them is 
subject to any restraint of trade in the event of their exit from the practice, it will be more difficult 
for the Commissioner to successfully contend that any significant market value should be 
attributed to goodwill.  

It must be at least arguable that a willing but not over anxious buyer is unlikely to be prepared to 
pay a material amount for goodwill where all of the principals of the practice are free to compete 
with the practice immediately after the sale.  

There is an ancillary issue for non-goodwill practices which purport to impose restraints of trade 
on partners or principals. If the partnership or company documents stipulate that there is no 
goodwill, there may be a threshold question of whether the restraint of trade covenant is 
enforceable at all because restraints are generally only enforceable if they protect goodwill and 
go no further than is necessary to protect that goodwill.

25
  

The better option where there is a ‘rogue partner/director’ may be to rely on the duties of good 
faith and fiduciary obligations that partners and directors are subject to. The recent decision of 
Menkens & Anor v Wintour & Anor

26
 illustrates that a partner who breaches their fiduciary duties 

can be liable for substantial damages even where there is no restraint of trade covenant. 

Business licence as alternative to transfer of goodwill 

The potential of receiving an assessment based on the market value of goodwill can be a 
significant impediment to many partnerships restructuring to a corporate entity.  

An alternative strategy that has much lower transaction costs and risks is for the partnership to 
grant a licence to a company or trust to operate the practice. Under a typical license 
arrangement: 

 the partnership grants a licence to a related company or trust to operate the practice; 

 the partnership retains ownership of the goodwill and other tangible assets; 

 the licence can be terminated on short notice.  

The grant of a licence in these circumstances will not trigger any material capital gains tax or 
stamp duty implications. 

There is authority that it is possible to grant a licence of goodwill without incurring stamp duty on 
the value of goodwill.

27
 

A licence agreement along the lines outlined above will involve the creation of a ‘new right’ for 
the purposes of the Duties Act 2001. However, provided that the licence agreement can be 
terminated at short notice, the OSR accept that no material duty is payable on the grant of the 
licence.  

The ATO also appears to accept that it is possible to licence goodwill.
28

 

The grant of a licence to operate the business will involve the creation of contractual rights and, 
if a premium is paid, this would constitute capital proceeds from CGT event D1.  

However if no premium is payable, there should be no CGT consequences arising from the 
grant of the licence, as the market value substitution rule will not apply.

29
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 [2011] QSC 7 
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For clients who may be eligible to claim the small business capital gains tax concessions, care 
will be required in selecting the appropriate structure of the licensee entity to ensure the assets 
which are licensed retain their status as ‘active assets’. 

The asset protection effectiveness of a licensing arrangement was also considered in 
Harrington v Harrington Services Pty Ltd (In Liquidation).

30
  

Payroll tax and ‘salaried’ partners 

The mere fact that a person designated as a partner is not an ‘equity partner’ does not mean 
that they are an employee and, in appropriate circumstances, remuneration received by ‘salary 
partners’ can be excluded from the payroll tax base . 

In Stekel v Ellice
31

 the court considered that the term ‘salaried partner’ is not a term of art and 
that it was ‘impossible to say that, as a matter of law, a salaried partner is or is not necessarily a 
partner in the true sense…what must be done, I think, is to look at the substance of the 
relationship between the parties.’

32
 

In that case the ‘salaried partner’ was on a fixed ‘salary’ but the court considered that the 
contractual arrangement was a partnership rather than an agreement for employment and 
indicated that the provision for payment of a salary was unusual in a partnership arrangement 
but was not conclusive. 

The decision in Stekel was applied by the Supreme Court of New South Wales in the case of 
Walker v McClelland.

33
 

Mr McClelland was challenging his dismissal from the firm in which he was a ‘partner’ and one 
issue was whether he was a partner or an employee. He received most of his remuneration by 
way of salary but was to get a small drawing from the partnership. 

The Court considered that Mr McClelland was a ‘partner’ not an employee. Some factors the 
court considered relevant in reaching this conclusion included the following: 

 He was involved in partnership meetings. 

 The other partners consulted him on at least some partnership decisions. 

 Mr McClelland did receive some drawings from the firm over and above his salary. 

 The benefits provided to him such as superannuation and car allowance were the same 
as for other partners. 

The issue of the status of a ‘salaried partner’ is considered in Halsbury’s Laws of England;
34

 

 Halsbury cites Stekel with approval and indicates that the expression ‘salaried partner’ is 
generally taken to apply to a person who receives a fixed  remuneration, but is held out 
to the world as a partner; 

 Where a person receives both salary and a share of profits, it is strong evidence that they 
are an employee rather than a partner (Ross v Parkyns

35
). 

 If a person described as a salaried partner also bears losses, then that will normally result 
in the person being considered to be a partner.  
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 If the agreement a salaried partner has with the other partners gives that person rights 
usually given to a partner, or contains provisions applicable to a partner (e.g. they must 
not pledge the credit of the other partners etc.) ‘the inference of partnership is 
conclusive’. 

There are some practical steps that can be implemented to maximise the prospects of non-
equity partners being regarded as true partners and not employees for payroll tax purposes. 

(a) Each non-equity partner should be a party to the partnership agreement; 

(b) It is preferable if the entitlement of non-equity partners is described as being a fixed share 
of profits – with no guarantee or a minimum payment. This should not generally cause a 
great deal of concern given that this would mean that the equity partners would receive 
no remuneration in that situation.  

(c) The non-equity partner should be involved in most partnership decisions. 

(d) The partnership accounts should clearly demonstrate that the amounts paid to non-equity 
partners are fixed profit distributions rather than salary.  

(e) The treatment of these persons in other contexts (e.g. SGC and PAYG) should be 
consistent. 

 

7. PAYROLL TAX – DE-GROUPING PROVISIONS 

What are the requirements? 

In some circumstances where taxpayers satisfy the requirements for a payroll tax group in Part 
4 of the Payroll Tax Act 1974, the Commissioner has a discretion under section 74 to exclude 
one or more of the entities from the group. The provisions of section 74 are as follows 

(1) The Commissioner may, by order in writing (an exclusion order), exclude a person from a 
group. 

(2) The Commissioner may make an exclusion order only if the Commissioner is satisfied a 
business carried on by the person is carried on independently of, and is not connected with the 
carrying on of, a business carried on by any other member of the group. 

(3) Before deciding whether to make an exclusion order, the Commissioner must have regard to – 

 (a) the nature and degree of ownership and control of the businesses carried on by the 
person and the other members of the group; and 

 (b) the nature of the businesses; and 

 (c) any other matters the Commissioner considers relevant. 

(4) Despite sub-section (1), the Commissioner cannot make an exclusion order if the person or 
another body corporate that is a member of the group are related bodies corporate. 

(5) The Commissioner may, by order in writing, revoke an exclusion order if the Commissioner is 
satisfied that the circumstances in which an exclusion order may be made do not apply to the 
persons. 

There are two pre-conditions in section 74(2), namely that the Commissioner must be satisfied 
the relevant business: 

 is carried on independently of businesses carried on by any other member of the group; 
and 
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 is not connected with the carrying on of businesses carried on by any other member of 
the group. 

In Chief Commissioner of State Revenue v Tasty Chicks Pty Ltd,
36

 Meagher JA described the 
test as follows: 

The second way in which it is said that the primary judge applied the wrong test emphasises that 
the Chief Commissioner is required to determine whether the business of the person sought to be 
excluded is carried on substantially independently of other members of the group. That directs 
attention to the conduct of the activities of that business and its inter-relationship, if any, with the 
conduct of the activities of the businesses of the other members of the group. The ordinary 
meaning of independent includes not depending on the existence or actions of others and not being 
influenced by others in matters of conduct. A business may not be carried on independently of 
another business if its existence or continued operation depends upon the existence or custom of 

that other business.
 37

 

And 

In John French Pty Ltd v Commissioner of Pay-roll Tax (Qld), McPherson J (with whom 
Campbell CJ and Matthews J agreed) considered (at 141–142) that an inquiry as to whether a 
business was carried on substantially independently, and was not substantially connected with 
another business, made it necessary to consider the inter-relation of the activities of the businesses 
and the ability of a principal of one business to influence the management and decision-making of 
the other.

38
 

How important is the Commissioner’s checklist? 

The Commissioner has published public ruling PTA031.2 outlining the approach that will be 
applied in considering applications for de-grouping. That ruling sets out a checklist of seven 
factors the Commissioner will consider. 

Our firm’s recent experience is that the OSR tend to slavishly follow that checklist rather than 
applying their mind to the real issue which, as outlined in the decision in Chief Commissioner of 
State Revenue v Tasty Chicks Pty Ltd is that the Commissioner must ‘consider the inter-relation 
of the activities of the businesses and the ability of a principal of one business to influence the 
management and decision-making of the other’. 

Clients who encounter this problem with the OSR should be prepared to challenge this 
prescriptive approach. The recent residency case of Dempsey and Commissioner of Taxation

39
 

illustrates that, an approach that simply applies a checklist rather than considering the correct 
application of the law to specific circumstances is flawed. In that decision Logan J (of the 
Federal Court but sitting as the AAT) had this to say: 

In Iyengar v Federal Commissioner of Taxation Senior Member Walsh developed from earlier cases 
a non-exhaustive list of criteria which she regarded as relevant to the determination of whether or 
not an individual was a resident of Australia for the purposes of the definition in s 6 of the ITAA 36. 
That list has gained some later currency in the Tribunal. However useful such checklists may be, 
they are no substitute for the text of the statute and the recollection that ultimate appellate 

authority dictates that the word ‘resides’ be construed and applied to the facts according to its 
ordinary meaning.

40
 

(emphasis added) 
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8. USE OF MULTIPLE TRUSTS TO REDUCE LAND TAX 

Trustees are assessed as if land held in trust is the only land they own 

Under the Land Tax Act 2010 (Qld) trustees are only assessed for land tax on the land they own 
in the capacity as trustee. However, if an entity owns land as trustee of more than one trust and 
the interests of the beneficiaries in those trusts are ‘the same’, the trustee is assessed on the 
value of all land that is held in those trusts. The relevant provision is section 20 that provides as 
follows: 

20 Separate assessment of trust land 

(1) The liability for land tax of a taxpayer who is a trustee of a trust must be separately assessed 
on the taxable land that is subject to the trust, as if that land were the only land owned by the 
taxpayer as a trustee. 

(2) However, subsection (1) does not apply if— 

(a) the taxpayer is trustee of more than 1 trust; and 

(b) the interests of the beneficiaries of 2 or more of the trusts are, when the 
taxpayer’s liability for land tax arises, the same. 

(3) If subsection (1) does not apply, the taxpayer’s liability for land tax as trustee of the trusts 
mentioned in subsection (2)(b) must be assessed on the total taxable value of all taxable 
land that is subject to those trusts. 

‘Cloning’ strategy 

It has become quite common for clients who hold a number of properties in a trust to effectively 
transfer some of the properties to new trusts to reduce the taxable value of land in both trusts - 
using the ‘cloning’ exemption in section 53(2) of the Duties Act.  

Section 53(2) effectively provides an exemption from duty if a trustee that holds an asset on the 
terms of a trust declares that they will in future hold the land on the terms of a different trust – 
provided the default beneficiaries under both trusts are the same. 

If the terms of the new trust are the same as the existing trust, this may not reduce the land tax 
value because of the aggregation provision in section 20(3). 

Many clients using this strategy therefore implement a change of trustee shortly after the 
cloning so that there is a different trustee for each property. 

Variable distribution policy as an alternative to changing trustee 

If the cloning strategy is adopted it may not be necessary to appoint a new trustee in order to 
split the land tax base. 

The aggregation provision in section 20(3) only allows the OSR to aggregate the land holdings 
of two trusts with the same trustee where the interests of beneficiaries in both trusts are the 
same ‘when the taxpayer’s liability for land tax arises’

41
 which is at mid-night on 30 June each 

year. 

Section 24 provides that each beneficiary of a discretionary trust who receives a distribution of 
income or capital in the preceding financial year is deemed to have an interest in the trust. 

Therefore, clients could: 
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 draft the trust deed for the cloned trust so that there are different discretionary 
beneficiaries (as section 53(2) of the Duties Act only requires that the default 
beneficiaries are the same); and 

 ensure that the beneficiaries who receive distributions from both trusts are not the same 
in any year, which would mean that the interests of beneficiaries in the trusts (for the 
purposes of section 24) would not be the same. 

Potential application of Part 8 – avoidance schemes 

One issue that is often overlooked when splitting land holdings by use of a cloning strategy 
followed by a change of trustee is whether the avoidance provisions in Part 8 of the Land Tax 
Act might defeat the arrangement. 

The provisions of part 8 are quite similar to Part IVA in the Income Tax Assessment Act 1936 
(Cth) prior to the 2013 amendments. 

Therefore, if the OSR apply Part 8, the clients will have to be prepared to establish some 
purpose for the restructure other than saving land tax and that this alternate purpose is the 
‘dominant’ purpose. 

9. LIMITED RECOURSE BORROWING ARRANGEMENTS (LRBAS) FOR SMSFS  

Is duty payable when asset is transferred from the LRBA trustee to the trustee of the SMSF?  

The ATO initially required that, when the debt owing under an LRBA was repaid, the asset had 
to be transferred to from the trustee of the LRBA trust to the trustee of the SMSF. 

They have since amended their position and issued a legislative instrument to confirm the 
interest held by the SMSF in the LRBA trust will not be an in-house asset after the loan is 
repaid. 

However, there may still be cases where the clients want to transfer the asset to the SMSF 
trustee. This transfer would be a dutiable transaction but there two provisions in the Duties Act 
that may exempt the transfer from duty. 

Section 130B exemption 

Section 130B provides an exemption where the following conditions are satisfied 

(a) The LRBA trustee acquired the asset as ‘custodian’ for the trustee of the SMSF. 

(b) The custodian arrangement must not be part of an arrangement under which assets of 
the SMSF cease to be assets of the fund or the interests of members in the fund are 
varied.  

On the face of it, this provision should ensure that transfers from LRBA trustees to SMSF 
trustees are exempt from duty. However, the application of the exemption depends on whether 
the LRBA trustee is ‘custodian’. 

This term is defined in the dictionary in schedule 6 to the Act which requires that the entity must 
satisfy the eligibility requirements in part 15 of the Superannuation Industry (Supervision) Act 
1993 (Cth) (SIS Act). 

Part 15 of the SIS Act does not actually contain any eligibility requirements for a custodian of a 
SMSF and therefore there is an argument that the exemption in section 130B does not apply to 
transfers from LRBA trustees to the SMSF trustee. 

However, as a matter of practice the OSR appear to interpret section 130B as exempting a 
transfer from an LRBA trustee to the SMSF trustee. 
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‘Agency’ exemption 

If the trustee of the SMSF appoints the LRBA trustee as its agent prior to the initial contract 
being signed, the subsequent transfer from the LRBA trustee to the trustee of the SMSF will 
also be exempt from duty under the ‘agency’ provisions in section 22(3) of the Duties Act. 

The main requirements of the section are that: 

 the SMSF trustee appoints the LRBA trustee as its agent to acquire the asset; 

 the appointment is in writing and is signed prior to the purchase contract; and 

 the SMSF trustee provides all the purchase money (either from its own funds or from 
borrowed funds). 

Given the element of uncertainty as to whether section 130B applies to these transfers my firm’s 
practice is to ensure the trustee of the SMSF trustee appoints the LRBA trustee as its agent so 
that the exemption in section 22(3) will be available when the asset is later transferred from the 
LRBA trustee. 
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