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There has been a recent trend for the Australian Tax Office to
investigate cases of GST ‘‘base erosion’’, with a focus on whether
certain transactions are subject to GST. The rules are complex and
this article examines key risk areas.

The ‘‘connected with Australia’’ rules have re-
cently been rebadged as the ‘‘connected with
the indirect tax zone’’ rules.1 The rules govern

when a supply falls within the scope of Australian
GST.

We have recently observed a trend of Australian Tax
Office (ATO) auditors investigating cases of GST ‘‘base
erosion’’. In practical terms, GST base erosion is a
direct result of how Parliament chose to legislate the
GST in Australia. The base has effectively been eroded
by the vast number of supplies that qualify as GST-
free (zero-rated) and input taxed (zero-rated without
credit).

Discussions on amendments to the base and rate of
GST are extremely politically sensitive in Australia:
unless one of the major political parties achieves a
substantial majority in the Federal Parliament, these
discussions will be confined to academics. This is un-
fortunate, because the Australian tax system, and the
economy generally, would benefit from the broaden-
ing of the GST base and an increase in the rate from
its current 10%.

In terms of GST base erosion, the key issues are:
s the low-value threshold of AU$1,000 for imported

goods;

s digital supplies to input taxed businesses; and

s digital supplies to consumers.

These are not new issues. However, our recent expe-
rience is that ATO audit activity is now focusing on

whether certain transactions fall within the Australian
GST net. As the rules are complicated and not particu-
larly intuitive, clients may find themselves with GST
problems—both in terms of accounting for output
GST and claiming input tax credits.

I. ‘‘Connected with Australia’’ Rules

The ‘‘connected with Australia’’ rules are divided into
three categories:

s goods;

s real property; and

s anything else.

The rules relating to goods are relatively straightfor-
ward. Goods are connected with Australia if the goods
are:

s supplied wholly within Australia and are delivered,
or made available, to the recipient in Australia;

s exported from Australia; or

s imported by the supplier to Australia or installed or
assembled by the supplier in Australia.

A separate division deals with ‘‘taxable importa-
tions’’, which covers circumstances where goods are
imported to Australia by the recipient of the goods.
This is subject to the low value threshold for importa-
tions: less than AU$1,000.

Unsurprisingly, real property is connected with Aus-
tralia when it is in Australia—or more correctly the
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‘‘indirect tax zone’’ (i.e., excluding Australia’s external
territories and most of its offshore petroleum areas).

The base erosion activity is most relevant for sup-
plies of ‘‘anything else’’—services, digital content,
rights. For most supplies of ‘‘anything else’’, the rel-
evant connection with Australia will exist where
either:
s the ‘‘thing is done’’ in Australia (Parliament’s

words); or
s the supplies are made through a permanent estab-

lishment (PE) or something similar in Australia.

The Commissioner in GSTR 2000/31 sets out his
view on when supplies are ‘‘connected with Australia’’.
In relation to the supply of a service he states:

65. If the ’thing’ being supplied is a service, the supply
of that service is typically done where the service is
performed. If the service is performed in Australia, the
service is done in Australia and the supply of that ser-
vice is connected with Australia under paragraph
9-25(5)(a). This is the case even if the recipient of the
supply is outside Australia.

II. Key Risk Areas

One of the most common mistakes we see is a nonresi-
dent supplier contracting with an Australian cus-
tomer and assuming its services are outside the scope
of GST.

Consider the following example: Haibo UK Limited
agrees to supply an information management system
(a supply of services) to its Australian customer.
Haibo UK Limited subcontracts with its Australian
subsidiary, Haibo Aust Pty Ltd, to provide on-the-
ground services to the Australian customer.

In these circumstances, there is a contractual flow
between Haibo UK Limited and the Australian cus-
tomer as well as an actual flow of the supply of the in-
formation management system.

The work is performed in Australia. Haibo UK Lim-
ited makes a supply ‘‘connected with Australia’’. It
makes no difference that Haibo Aust Pty Ltd per-
formed the work. This is consistent with the Commis-
sioner’s view in GSTR 2005/6, where he addresses
subcontracting of services by a nonresident to an Aus-
tralian entity.

Subcontract arrangements

149. Sometimes a non-resident supplier subcontracts
the provision of services to one of its customers in
Australia to another supplier located in Australia.
There may be various reasons for subcontracting the
service. The non-resident supplier may have no physi-
cal presence in Australia to undertake the perfor-
mance of the service or the non-resident supplier may
not have the necessary capabilities to perform the ser-
vice itself.

150. If the non-resident supplier subcontracts the pro-
vision of a particular service to a supplier in Australia,
the subcontract arrangement does not alter either the
character or nature of the supply made by the non-
resident supplier to the Australian customer. In par-
ticular, the character of the supply is not transformed
from the supply of a service to the supply of a right nor
is the nature of the supply altered from the supply of
an actual service to that of an arranging service.

151. We consider that a supply that is an arranging
service typically involves the non-resident supplier ar-
ranging for the Australian supplier to enter into a con-
tract of supply with the Australian customer for the

supply of the required thing. (This is discussed further
at paragraphs 720 to 721, Part VIII of the Explanation
section of this Ruling.)

152. The consequence of the view expressed in para-
graph 150 is that the supply by the non-resident is
connected with Australia and is a taxable supply if the
other requirements for making a taxable supply are
met.29

These paragraphs apply to Haibo UK Limited’s con-
tract with its Australian customer and its subcontract
with Haibo Aust Pty Ltd.

There is also a contractual flow between Haibo UK
Limited and its subsidiary Haibo Aust Pty Ltd as well
as the actual flow of an obligation to provide goods
and services to the Australian customer. There is also
the actual flow of the supply of goods and services
from Haibo Aust Pty Ltd to the Australian customer.

Therefore the following supplies are ‘‘connected
with Australia’’:
s supply by Haibo UK Limited to the Australian cus-

tomer; and
s supply by Haibo Aust Pty Ltd to Haibo UK Limited.

This analysis raises two issues. Haibo UK Limited is
liable to account for GST in Australia. It also receives
a supply from its subsidiary that will be taxable for
GST purposes. The supply will not qualify as GST-free
because the services are provided to an entity in Aus-
tralia.

III. Registering for an Australian
Business Number and GST

A common misunderstanding is that an entity must be
carrying on a business in Australia to be entitled to an
Australian Business Number (ABN). This is incorrect.
Section 8(1) of the A New Tax System (Australian Busi-
ness Number) Act 1999 states:

Are you entitled to an ABN?

(1) *You are entitled to have an Australian Business
Number (*ABN) if:

(a) you are *carrying on an *enterprise in *Austra-
lia;

(b) or in the course or furtherance of carrying on an
enterprise, you make *supplies that are *connected
with Australia.

In our example, Haibo UK Limited is entitled to be
registered for an ABN under section 8(1)(b) because it
has made supplies that are connected with Australia.
Haibo UK Limited is also entitled to be registered for
GST because it is carrying on an enterprise (anywhere
in the world).

In Australia, having a GST registration is not related
to having a permanent establishment for income tax
purposes. Registering for GST is the only way a non-
resident can obtain a refund for Australian GST it has
incurred in carrying on its enterprise.

IV. Administrative Solutions

The Australian GST legislation contains a number of
solutions that reduce a non-resident’s GST compli-
ance obligations.
1. Division 83 allows a nonresident making taxable

supplies connected with Australia to agree with the
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recipient to reverse-charge the GST. The recipient
effectively accounts for the GST, and claims a corre-
sponding input tax credit, in the same Business Ac-
tivity Statement. This requires a written agreement
with appropriate warranties.

2. Division 48 allows for GST groups. In the above ex-
ample, Haibo UK Limited could be grouped with
Haibo Aust Pty Ltd. Intragroup supplies are gener-
ally not taxable, and Haibo Aust Pty Ltd will be able
to account for GST on behalf of group members.
This is particularly useful administratively, as
Haibo Aust Pty Ltd is likely to have the accounting
systems in place already. There are strict rules on
who qualifies for a GST group.

3. If there is an agency agreement, Division 57 allows
for GST to be accounted for by a resident agent
where a non-resident makes the supply through the
resident agent.

V. Conclusion

Given the signaled increase in ATO audit activity,
there is currently scope to review existing arrange-
ments to ensure they comply with the law. We have
also seen many instances of non-resident businesses
not claiming input tax credits to which they are en-
titled. There is a strict four-year time limit for making
claims.
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NOTES

1 For ease of reference, we refer here to the rules as the
‘‘connected with Australia’’ rather than the more verbose
‘‘connected with the indirect tax zone’’ rules.
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