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The new good and services tax (GST) ruling on incentive payments
following the AP Group decision is a welcome step in simplifying
payments in the Australian motor vehicle industry.

The decision of the Full Federal Court of Aus-
tralia in AP Group Limited v Commissioner of
Taxation [2013] FCAFC 105 (AP Group) has

demanded a change in the views of the Australian Tax
Office (ATO) on the application of goods and services
tax (GST) to incentive payments in the motor vehicle
industry.

More broadly, the decision has provided authority
on what connection is required between a supply and
consideration for there to be a taxable supply. There
must be a ‘‘supply for consideration’’, which requires a
narrower interpretation than that the Commissioner
contended.

The Commissioner’s changed public position is set
out in draft GST ruling 2014/D1, which was issued
April 23, 20141. The draft ruling is limited to incentive
payments commonly made by motor vehicle manu-
facturers, importers and distributors to motor vehicle
dealers. However, it is expected to have ramifications
for industries with similar incentive payments, such
as volume rebates between wholesalers and retailers.
When it is issued, the final GST ruling will apply to tax
periods commencing on or after May 1, 2014.

I. ATO Interpretive Decision 2008/166

ATO guidance from 20082 considered whether under
the Australian GST legislation,3 three types of incen-
tive payments (fleet sales support, margin support and
discretionary payments) made from the manufacturer
to the dealer were consideration for supplies that the
dealer made to the manufacturer.

The ATO’s view was that the fleet sales support,
margin support and discretionary payments that the
dealer received from a manufacturer were consider-
ation for supplies the dealer made to the manufac-
turer.

This analysis was always susceptible to criticism
that the ATO was identifying a payment first, and then
attempting to match it to a supply for GST purposes.
Technically, there may be a supply ‘‘in connection
with’’ some consideration, but there was a real issue as
to whether that was ‘‘supply for consideration’’. There
was also the potential inconsistency that the ATO had
concluded in an earlier determination4 that ‘‘hold-
back’’ payments were not consideration for supplies in
certain circumstances.

In the case of the incentive payments, the ATO con-
cluded that these were part of the complex arrange-
ments of the motor vehicle industry, and the
relationship between the manufacturer and the dealer
was a commercial one, for their mutual benefit. In the
context of the overall commercial arrangement, all
three types of payment were sufficiently ‘‘connected
with’’ a supply by the dealer to the manufacturer to
fall within the definition of consideration. In the ATO’s
view, the dealer was making a supply for which the
payments were consideration, and consequently the
supplies were taxable.5 (provided that they satisfied
the other requirements of Section 9-5 of the GST Act).
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II. The decision in AP Group

In the AP Group decision, the Full Federal Court con-
sidered the GST treatment of four specific types of in-
centive payments made by various manufacturers to a
motor vehicle dealer, AP Group.

AP Group acquired motor vehicles under bailment
arrangements. The vehicles were shipped directly to
AP Group to be used as trading stock, but the relevant
finance company owned the vehicles until they were
sold to a customer. Just prior to the sale of the vehicle
to the customer, title passed from finance company to
AP Group, allowing them to on-sell the vehicle to the
customer. During this process, AP Group received in-
centive payments from the manufacturers.

The incentive payments included the following:
1. Toyota fleet rebates provided on the basis that AP

Group passed the benefit of the full rebate on to a
fleet customer in the form of a reduced selling price
for the vehicle(s).

2. Toyota run-out model support payments provided
to encourage the AP Group to quickly sell super-
seded stock to make way for new models. The retail
sale of a vehicle by the AP Group and its recording
in the relevant manufacturer’s sales system entitled
the AP Group to receive the incentive payment.

3. Ford retail target incentive payments provided to
reward the AP Group for sales volume growth.

4. Subaru wholesale target incentive payments pro-
vided when the AP Group ordered in excess of 70
percent of the AP Group’s maximum order entitle-
ment.

The Administrative Appeals Tribunal (AAT) con-
cluded that the fleet rebates and run-out model sup-
port payments paid by Toyota to AP Group had a
direct and immediate connection with the supply of
vehicles to customers and that the payments formed
part of the consideration that AP Group received for
making the supplies of new vehicles to customers.
Relevantly, the AAT concluded that the payments were
not consideration for a supply made by AP Group to
Toyota.

In the same vein, the AAT found that the retail and
wholesale target incentives paid by Ford and Subaru
were not consideration for supplies made by AP
Group to the respective manufacturers. The AAT con-
cluded that the payments from Ford were not consid-
eration for anything, and were not required to
consider whether the payments from Subaru were
part of the consideration for the supply of those new
vehicles to AP Group’s customers.

The Full Federal Court upheld the AAT’s decision in
finding that two of the incentive payments repre-
sented third party consideration for sales of vehicles
by the AP Group to its customers, while two other in-
centives were not consideration for any supply by the
dealer.

Edmonds and Jagot JJ stated:
‘‘ As the Tribunal said at [86] the dealer (which must

be inferred to act in an economically rational manner
in the ordinary course) will always want to run the
business in this way. The fact that the dealer receives
a payment as an incentive when certain thresholds as-
sociated with running the business in this way does
not mean that the dealer is supplying a service to the
manufacturer for consideration. If the incentive pay-

ment were not available there is no basis to infer that
the dealer would not behave in the same way for free.
For these reasons there cannot be said to be any
supply for consideration in these arrangements.’’

The importance of the decision lies in the narrower
interpretation given to the words ‘‘supply for consider-
ation’’.

GST in Australia is based around the existence of a
‘‘taxable supply’’. One element is that there must be a
‘‘supply for consideration’’.

The GST Act defines ‘‘supply’’ extremely broadly and
also defines ‘‘consideration’’ extremely broadly. ‘‘Con-
sideration’’ relevantly includes any payment, act or
forbearance ‘‘in connection’’ with a supply of any-
thing.

Whether the phrase ‘‘supply for consideration’’ re-
quires a narrower interpretation was potentially an
issue in the litigation that culminated in the High
Court decision in Commissioner of Taxation v Qantas
Airways Ltd [2012] HCA 41. Unfortunately, the High
Court did not analyse the issue.

In AP Group, the Commissioner argued that the
’’for’’ in the definition of ‘‘supply for consideration’’
had no work to do, when the definition of consider-
ation included anything ‘‘in connection with’’ a supply.
The court unequivocally rejected the Commissioner’s
position.

The court affirmed that a ‘‘taxable supply’’ as de-
fined in Section 9-5 of the GST Act requires a supply
for consideration, rather than consideration in con-
nection with the supply. In relation to the retail and
wholesale target incentive payments, the majority of
the court held that the actions taken by AP Group in
accordance with its agreement with the manufactur-
ers did not constitute supplies by the AP Group to the
manufacturers. Instead, the court found that AP
Group was merely performed its obligations as part of
‘‘a continuing ordinary part of its business’’.

As the decision concerned payments made in the
May 2007 and March 2008 tax periods, the application
of Division 134 of the GST Act, which applies to cer-
tain third party payments made on or after July 1,
2010, was not considered.

III. The Commissioner’s Decision Impact Statement

In response to this decision, the Commissioner re-
leased a Decision Impact Statement6 on November
15, 2013. It outlined the Commissioner’s response to
the AP Group decision, and withdrew the earlier Inter-
pretive Decision of 2008.

IV. The Commissioner’s draft ruling

Following the decision in AP Group and the Decision
Impact Statement, the Commissioner recognised that
the previously held position on the GST consequences
of motor vehicle incentive payments (as outlined in
the Interpretive Decision) could no longer be main-
tained.

The draft ruling7 was released, which provides gen-
eral observations relevant to the GST consequences of
motor vehicle incentive payments, as well as specific
guidance and examples on the common types of in-
centive payments. The draft ruling assumes that deal-
ers are involved in a floor plan (bailment)
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arrangement, and focuses on the requirement that
there must be a ‘‘supply for consideration’’ in para-
graph 9-5(a) of the GST Act for there to be a taxable
supply.

The draft ruling states that where a motor vehicle
incentive payment is made by a manufacturer to a
dealer, the dealer’s conduct may give rise to them
having made:
1. a supply to the manufacturer for consideration;
2. a supply to the customer for consideration; or
3. no supply for consideration.

The draft ruling provides an explanation and ex-
amples for each of these outcomes.

A. Supply by dealer to a manufacturer for consideration

The draft ruling states that a supply by a dealer to a
manufacturer for consideration will occur where the
dealer does something specific for the manufacturer
for the payment, as contrasted with conduct by the
dealer that is for its own benefit. Where the dealer
enters into a contractual obligation this may be a
supply for consideration where the incentive payment
is made for entering that obligation.

This situation can also occur where the same con-
duct by a dealer results in it making two supplies - one
from dealer to a customer and a second from the
manufacturer of making the supply to the customer.
In this situation a dealer may be liable for GST on the
supply to the manufacturer (if all other requirements
of paragraph 9-5(a) are satisfied), as well as any GST
liability for making a supply to customer for a sepa-
rate payment.

The draft ruling provides an example of how the
two supplies exist in a situation where a manufacturer
offers complimentary transport for a customer while
their car is being serviced at a dealership. The manu-
facturer employs the dealer to provide the transport to
the customer. Therefore the dealer is supplying trans-
port to the customer, and is also supplying to the
manufacturer the service of transporting the cus-
tomer.

B. Supply by a dealer to a retail customer for
consideration

The draft ruling states that there will be instances
where the manufacturer provides ‘third party consid-
eration’ for a supply made by a dealer to a retail cus-
tomer.

Where third party consideration is provided by the
manufacturer for the dealer’s supply of a motor ve-
hicle to its customer, the draft ruling states the cus-
tomer’s entitlement to input tax credit is less than the
total GST on the supply – even if the customer is usu-
ally entitled to claim full input tax credits. This is on
the basis that the customer is liable to provide only
part of the consideration for the purchase, and the
rest is paid by the manufacturer. The customer can
only claim input tax credits for the GST it is liable to
pay, or pays, to the dealer.

C. No supply for consideration

Where the dealer does not make any supply for con-
sideration, the dealer is not liable for GST and the
manufacturer is not entitled to an input tax credit.

The draft ruling also considers the circumstances in
which incentive payments made on or after July 1,
2010 may give rise to a decreasing adjustment to
manufacturers and an increasing adjustment to deal-
ers under Division 134.

V. Conclusion

For the motor vehicle industry, taxation of holdbacks
and incentive payments has been a grey area in Aus-
tralia since the introduction of GST in 2000. The in-
troduction of the draft ruling is a positive step in
simplifying the treatment of incentive payments for
the automotive industry.

More broadly, the decision in AP Group provides ju-
dicial clarification on when there is a ‘‘supply for con-
sideration’’ and therefore potentially a taxable supply.

Fletch Heinemann is Partner, and Lucy Farmer is a Law Clerk,
at Cooper Grace Ward Lawyers, Brisbane, Australia. Fletch
Heinemann can be contacted at fletch.heinemann@cgw.com.au
and Lucy Farmer at lucy.farmer@cgw.com.au.

NOTES
1 GST ruling 2014/D1
2 ATO Interpretive Decision 2008/166
3 A New Tax System (Goods and Services Tax) Act 1999
4 Goods and Services Tax Determination GSTD 2005/4
5 Assuming the other requirements of section 9-5 of the
GST Act were satisfied.
6 Decision Impact Statement - AP Group Ltd v FCT [2013]
FCAFC 105; 2013 ATC 20-417, issued November 15, 2013.
7 GST ruling 2014/D1

4 05/14 Copyright � 2014 by The Bureau of National Affairs, Inc. IDTX ISSN 1741-0886

mailto:fletch.heinemann@cgw.com.au
mailto:lucy.farmer@cgw.com.au

	Incentive payments in the Australian motor vehicle industry

