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Do I need to have a corporate trustee for my SMSF? 

 

Many clients wonder if they should have a corporate trustee for their self-managed superannuation 
fund (SMSF).  

Generally the reason why clients might not have a corporate trustee is because they want to avoid the 
cost of setting up a company (which is usually around $750). However, there are a number of benefits 
of having a corporate trustee - and it might even end up saving you money down the track.  

Provided the sole purpose of the company is to act as the trustee of a superannuation fund, there is a 
reduced annual fee with ASIC of $44. 

Some of the benefits of having the corporate trustee are: 

1. Asset protection 

It is clear that the assets of the SMSF are separate to the individual members because the legal 
title to the assets is held by the company, and not the members. 

 This is important as the superannuation rules require all assets owned by the SMSF to be held 
separately from the assets of the members. A breach of this requirement could result in an 
administrative penalty being payable, and in some cases has led to other serious consequences 
for the SMSF. 

Having a company as trustee can help if there is a claim against the individuals because it is 
easier to prove that the assets are held on trust for the SMSF. 

This can be particularly useful in states like New South Wales where you cannot disclose a trust 
on the title to land. 

2. Sole member can be the only director 

For administrative efficiency, if there is a sole member fund the sole member can also be the 
sole director. This means there is no need for a second person to sign all documents (like 
annual financial statements), and can significantly reduce issues in your estate planning. 

3. Estate planning 

4. Having a corporate trustee allows a smoother transition on the death of a trustee or member (or 
any other change of membership). If there are individual trustees, on the death or retirement of 
a member, you must prepare documents to change the trustee of the SMSF to ensure you 
comply with the rules and you must also transfer all assets of the SMSF to the new trustees. 

This often involves lawyer’s fees in drafting the documents and registration fees to transfer the 
assets of the SMSF to the new trustees. With significant share investments, this can be a very 
time consuming process. 

If instead there is a corporate trustee, there is no need to change the trustee or the title to the 
assets where there is a change in membership. You can comply with the rules simply by  
changing the directors of the trustee company. 

5. Tax risk 

Being an individual trustee often makes you personally responsible for the consequences of the 
actions of your fellow trustee even if those actions were done without your knowledge. This 
includes taxes and penalties that result of actions that breach the superannuation rules. 

In the case of Shail Superannuation Fund and Commissioner of Tax [2011] AATA 940 an 
estranged husband and wife were individual trustees of the SMSF. The husband breached a 
requirement of the superannuation legislation which result in the SMSF having to pay additional 
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tax of $1,583,873.68, plus penalties of $1,475,322.50. As the SMSF did not have sufficient 
assets to pay the tax bill and the ATO could not locate the husband, the wife personally had to 
pay the amount owing to the ATO. 

The fact that the wife had no knowledge or involvement in the husband’s activities did not 
negate the fact that each individual trustee is personally responsible for the consequences. 

A similar result also occurred in the case Triway Superannuation Fund and Commissioner of 
Taxation [2011] AATA 302. 

This is not the case if the trustee is a company. A company is a separate legal entity and 
therefore the company would be liable for the debts of the SMSF. This means the company will 
be responsible for any liability incurred and only in very limited circumstances can directors of a 
company be found liable for a company’s debts. 

6. Penalties 

It is important to be aware that even if the trustee of a SMSF is a company, directors are still 
liable for penalties for breach of the superannuation rules. 

From 1 July 2014, the ATO will have the power to issue administrative penalties (currently 
ranging from $850 to $10,200 per breach) where the trustee of a SMSF has breached the 
requirements of the Superannuation Industry (Supervision) Act 1993.  

Where the trustees of the fund are individuals, each individual will be issued with a separate 
administrative penalty. This means that a breach of a provision attracting an administrative 
penalty of $10,200 will result in a penalty of $20,400 where there are two individual trustees or 
$40,800 where there are four individual trustees. 

It is not clear how the administrative penalties will apply where the trustee is a company. In 
some cases, there may be lower penalties imposed where the trustee is a company as opposed 
to individuals, but this will not necessarily always be the case and depends on how the ATO 
administers the legislation and the breach in question. 
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